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LIABILITIES INCURRED IN THE ADMINISTRA- 
TION OF TRUSTS 


N the course of the administration of a trust, the trustee incurs 
a liability on a contract or in tort or otherwise to one other 
than the cestui que trust. It is the purpose of this article to con- 
sider the rights and remedies, legal and equitable, of the person 
to whom a liability is thus incurred. 

In the absence of an express stipulation relieving him from lia- 
bility,’ a trustee is personally liable on contracts made by him for 
the benefit of the trust estate. He may be sued at law and execu- 
tion may be levied upon his individual property. This is true 
whether he was acting without authority in incurring the liability, 
or whether he was acting in accordance with the directions of the 
will or deed of settlement or under the direction of the court. 





1 The effect of such a stipulation is considered infra, p. 738. 

2 Duvall v. Craig, 2 Wheat. (U. S.) 45 (1817); Taylor v. Davis’ Adm’r, 110 U. S. 
330 (1884); Hall v. Jameson, 151 Cal. 606, 91 Pac. 518 (1907); Bradner Smith & Co. 
v. Williams, 178 Ill. 420, 53 N. E. 358 (1899); McGovern v. Bennett, 146 Mich. 558, 
tog N. W. 1055 (1906); Koken Iron Works »v. Kinealy, 86 Mo. App. 199 (1900); 
Blewitt v. Olin, 14 Daly (N. Y.) 351 (1888); Whalen v. Ruegamer, 123 N. Y. App. 
Div. 585, 108 N. Y. Supp. 38 (1908); Dunlevie v. Spangenberg, 66 N. Y. Misc. 354, 
121 N. Y. Supp. 299 (1910); Mitchell ». Whitlock, 121 N. C. 166, 28 S. E. 292 (1897); 
Fehlinger v. Wood, 134 Pa. 517, 19 Atl. 746 (1890); Connally ». Lyons & Co., 82 Tex. 
664, 18 S. E. 799 (1891);, Wardwell v. Williamson, 72 Vt. 183, 47 Atl. 786 (1900). 
See a collection of authorities in 40 L. R. A. N. s. 201. 

An executor or administrator who makes a contract for the benefit of the estate is 
likewise personally liable thereon. Wrti1aMs, EXEcuToRS, 10 ed., pp. 1417 ef seq.; 
WoERNER, AMERICAN LAW OF ADMINISTRATION, 2 ed., §§ 328-356. In many of the 
cases hereinafter cited the liability was incurred by an executor. 
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Similarly, a trustee is personally liable for torts committed in the 
course of the administration of the trust. Thus he is personally 
liable for injuries resulting from the condition of the trust premises.’ 
So, too, he is liable for injuries caused by the negligence of an agent 
employed by him in the course of the administration of the trust.‘ 
In employing an agent, the trustee is a principal and not a mere 
intermediate agent. Other burdens also, resulting from his hold- 
ing the title to the trust property, must be borne by the trustee. 
In the absence of a statutory provision exempting him from such 
liability, he is liable for unpaid subscriptions to corporate stock 
and is subject to the statutory liabilities imposed upon stock- 
holders. Statutes, however, generally expressly provide that 
trustees shall not be personally subject to liability as stock- 
holders, but the estates or funds in their hands shall be liable.’ 
Such statutes do not in general release from liability trustees who 
appear on the books of the company to be absolute owners of the 
stock.® Similarly a trustee is liable for taxes.® 


3 Everett v. Foley, 132 Ill. App. 438 (1907); O’Malley v. Gerth, 67 N. J. L. 610, 
52 Atl. 563 (1902); Keating v. Stevenson, 21 N. Y. App. Div. 604, 47 N. Y. Supp. 
847 (1897) (semble); Boyd v. U. S. Mortgage & Trust Co., 84 N. Y. App. Div. 466, 
82 N. Y. Supp. roor (1903) (semble); Moniot v. Jackson, 40 N. Y. Misc. 197, 81 
N. Y. Supp. 688 (1903) (semble); Gillick v. Jackson, 40 N. Y. Misc. 627, 83 N. Y. 
Supp. 29 (1903). 

4 Ballou v. Farnum, 9 Allen (Mass.) 47 (1864); Baker v. Tibbetts, 162 Mass. 468, 
39 N. E. 350 (1895); Parmenter v. Barstow, 22 R. I. 245, 47 Atl. 365 (1900) (semble); 
Sprague v. Smith, 29 Vt. 421 (1857) (semble); O’Toole v. Faulkner, 29 Wash. 544, 
70 Pac. 58 (1902). 

5 Baker v. Tibbetts, 162 Mass. 468, 39 N. E 350 (1895); O’Toole v. Faulkner, 
29 Wash. 544, 70 Pac. 58 (1902). An intermediate agent is not liable for the acts of 
a sub-agent. Stone v. Cartwright, 6 T. R. 411 (1795). 

6 : Cook, Corporations, 7 ed., §§ 245-246; 1 MACHEN, CoRPORATIONS, § 767. 
The rule is the same as to stock in joint-stock companies. Mitchell’s Case, L. R. 
9 Eq. 363 (1870); Im re Moseley Green Coal & Coke Co., Ltd., 4 DeG., J. & S. 416 
(1864); Muir v. City of Glasgow Bank, 4 App. Cas..337 (1879). 

7 LorinG, TRUSTEE’s HANDBOOK, 27. See, for example, U. S. Rev. Srats., 
§ 5152, providing that “Persons holding stock as executors, administrators, guardians, 
or trustees shall not be personally subject to any liability as stockholders; but the 
estates and funds in their hands shall be liable in like manner and to the same extent 
as the testator, intestate, ward, or person interested in such trust-funds would be, if 
living and competent to act and hold the stock in his own name.” 

8 : MacHEN, Corporations, § 769; Sherwood ». Illinois Tr. & Sav. Bank, 195 
Ill. 112, 62 N. E. 835 (1902); Converse v. Paret, 228 Pa. 156, 77 Atl. 429 (1910). 
But see Burgess v. Seligman, 107 U. S. 20 (1882). 

® LaTrobe v. Mayor, etc. of Baltimore, 19 Md. 13 (1862); Ames, CASES ON TRUSTS, 
2 ed., 279. By statute, taxes are sometimes payable at the place of residence of the 
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When the trustee has discharged a liability incurred in the due 
course of the administration of the trust, ordinarily he has a right 
to be reimbursed.” If, however, he was not authorized to incur 
the liability, he has generally no right to reimbursement." Thus, 
if an executor, or trustee, carries on the business of the testator 
without authority, he has no right to reimbursement for dis- 
charging liabilities in contract or in tort incurred in carrying on 
the business.“ But where the trustee has acted in good faith 
and has in fact enriched the trust estate, he is sometimes al- 4 
lowed reimbursement, not for the full amount he has expended, ! 
but for the amount by which the estate has been enriched. 
So, too, he has no right to reimbursement if he incurs and dis- 
charges a liability for a tort which is the result of his own neglect 
or wilful wrong and for which he is therefore personally to blame; 
but he has a right to reimbursement if he was not personally to 
blame for the commission of the tort.“ If the trustee has mis- 
appropriated assets of the trust estate or has in any other manner 
committed a breach of trust, so that he is indebted to the estate, 
his liability to the estate may be set off against his claim for 
reimbursement. 

+ Normally, the trustee is reimbursed out of the income from the 





trust estate. In rendering his accounts, he credits himself with 
the expenditures he has made, and he is not bound to pay over 
any of the income to the cestui que trust until he has been reim- 
bursed. He pays over only the net income. Where the income, 
however, is not sufficient, he may have reimbursement from the 
corpus of the trust estate. He is not bound to surrender the estate 
until his claims are satisfied. He has, in other words, a right to 
reimbursement, and a lien on both the income and the corpus of 
the trust estate to secure that right.” His claim therefore takes 





cestui que trust and, when the trustee is a non-resident, payable by the cestui que trust. 
See Watson v. Boston, 209 Mass. 18, 95 N. E. 302 (1911). 

10 PoMEROY, EQUITY JURISPRUDENCE, 3 ed., § 1085. 

11 Winslow v. Young, 94 Me. 145, 47 Atl. 149 (1900); Loud v. Winchester, 64 
Mich. 23, 30 N. W. 896 (1897). 

2 Lucht v. Behrens, 28 Oh. St. 231 (1876); Parry’s Estate, 244 Pa. 93, 90 Atl. 
443 (1914). 

3 Ex parte Chippendale, 4 DeG., M. & G. 19 (1853). 

14 Benett v. Wyndham, 4 DeG., F. & J. 259 (1862); In re Raybould, [rg00] 1 Ch. 
199; Jn re Hunter, 151 Fed. 904 (1907). 

% LEWIN, TRUSTS, 12 ed., 795; Stott v. Milne, 25 Ch. Div. 710 (1884); Livingston 
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precedence over the claims of the cestui que trust and of the cred- 
itors of the cestui que trust against the trust estate.’ 

The trustee may at the time of the creation of the trust agree 
with the settlor to forego the right to reimbursement.!” If the 
settlor shows an intention to subject a part only of the trust estate 
to the risk of loss and the trustee accepts the trust under such 
circumstances he is precluded from claiming reimbursement out 
of any other assets. Thus it has been held that if a testator leaves 
a business to his executor or trustee and directs that it be carried ' 
on, he presumptively shows an intention to subject to the risk of 
loss only the assets already employed in the business, and the ex- 
ecutor or trustee has no right to reimbursement from any other 
assets.’ But this presumption is overcome when the language of 
the will evinces an intention to subject the whole estate of the 
testator tv the risk of loss.” 

If the trust estate is insufficient to reimburse the trustee who 
has discharged a liability properly incurred in the administration 
of the trust, may the trustee obtain his reimbursement from the 
_ cestui que trust personally? In a number of cases it has been held 
that he may. When the settlor is himself the cestui que trust a 
contract to reimburse the trustee may easily be spelled out; from 
the request to the trustee to act as such and to incur liabilities 
as such, a promise to reimburse him may naturally be inferred.” 
But the decisions have gone further and have allowed the trustee 
reimbursement from the cestui que trust personally, even where 





v. Newkirk, 3 Johns. Ch. (N. Y.) 312 (1818); Woodard v. Wright, 82 Cal. 202, 22 
Pac. 1118 (1889); Perrine v. Newell, 49 N. J. Eq. 57, 23 Atl. 492 (1892). 

16 Williams v. Allen, 32 Beav. 650 (1863); In re The Exhall Coal Co., 35 Beav. 
449 (1866); Dodds v. Tuke, 25 Ch. Div. 617 (1884); Perrine v. Newell, 49 N. J. Eq. 
57, 23 Atl. 492 (1892). 

17 Gillan ». Morrison, 1 DeG. & Sm. 421 (1847). See Ex parte Chippendale, 4 
DeG., M. & G. 19, 52 (1853). 

18 Ex parte Garland, 10 Ves. 110 (1804); Burwell v. Mandeville’s Ex’r, 2 How. 
(U. S.) 560 (1844); Smith v. Ayer, ror U. S. 320 (1879); Fridenburg v. Wilson, 20 
Fla. 359 (1883); Wilson v. Fridenburg, 21 Fla. 386 (1885). Cf. M’Neillie v. Acton, 
4 DeG., M. & G. 774 (1853); Lucht ». Behrens, 28 Oh. St. 231 (1876). 

19 Blodgett v. American National Bank, 49 Conn. 8 (1881); Moore 2. McFall, 
263 Ill. 596, 105 N. E. 723 (1914); Willis v. Sharp, 113 N. Y. 586, 21 N. E. 705 (1889); 
Davis v. Christian, 15 Gratt. (Va.) 11 (1859). 

20 Balsh v. Hyham, 2 P. Wms. 453 (1728); Phené »v. Gillan, 5 Hare 1 (1845); Ex 
parte Chippendale, 4 DeG., M. & G. 19 (1853). See Fraser ». Murdoch, 6 App. Cas. 
855 (1881). 
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the latter is not the settlor, and where it would be impossible to 
spell out any contract. In Hardoon v. Belilios™ a firm of stock- 
brokers placed certain shares, not fully paid, in the name of the 
plaintiff, their employee. The brokers subsequently assigned 
their beneficial interest in the stock to a syndicate which trans- 
ferred its interest to the defendant. The plaintiff requested the 
defendant to take the shares out of the plaintiff’s name, but the 
defendant refused. The corporation became insolvent and the 
plaintiff was compelled to pay several calls on the stock, and 
brought suit against the defendant to recover the sums he had 
thus been obliged to pay. The trial court non-suited the plain- 
tiff. It was held by the Judicial Committee of the Privy Council 
that the non-suit was improper. The court said: 


“The plainest principles of justice require that the cestui que trust 
who gets all the benefit of the property should bear its burdens unless 
he can show some good reason why his trustee should bear them him- 
self. The obligation is equitable and not legal, and the legal decisions 
negativing it, unless there is some contract or custom imposing the 
obligation, are wholly irrelevant and beside the mark. Even where 
trust property is settled on tenants for life and children, the right of 
their trustee to be indemnified out of the whole trust estate against any 
liabilities arising out of any part of it is clear and indisputable. .. . 
Where the only cestui que trust is a person sui juris, the right of the 
trustee to indemnity by him against liabilities incurred by the trus- 
tee by his retention of the trust property has never been limited 
to the trust property; it extends further, and imposes upon the cestui 
que trust a personal obligation enforceable in equity to indemnify his 
trustee.” 


This obligation of the cestui que trust to reimburse the trustee is 
one arising on equitable principles out of the relationship between 
the parties. The profits, if any, go to the cestui que trust; the 
losses, if any, should be borne by him rather than by the trustee, 
provided the trustee was not to blame for ing the losses. The 
obligation of the cestui cor Bia Ws Wasiloarse the truatie is analo- 
gous to the obligation of a principal to reimburse his agent, and 


bears some resemblance to the obligation of a principal to reim- 
burse his surety, although it is held that the obligation of the 








21 Hardoon 2. Belilios, [t901] A. C. 118. 2 [1901] A. C. 118. 
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cestui que trust is not enforceable in an action at law. If there 
are several cestuis que trust, their personal obligation to reimburse 
the trustee is enforced against them in proportion to their respec- 
tive interests in the trust estate.” 

Of course no one can be made a cestui que trust against his will, 
and if the intended cestui que trust disclaims, he cannot be held 
personally liable;* but if he accepts the beneficial interest, he 
cannot, by an assignment, terminate his obligation to indemnify 
the trustee against claims arising, even though not maturing, 
while he holds the beneficial interest.% One who is not sui juris 
cannot be subjected to any personal liability by virtue of his owner- 
ship of the beneficial interest.2” It has been held that the trustees 
of an unincorporated club have no right to reimbursement from 
the members of the club.” The reason given by the court was 
that a club is not an association for gain and that it would be con- 
trary to the understanding of all concerned if the members were to 
be held to liability beyond the payment of their dues. Doubtless 
the parties do not contemplate profit or loss; but if there is any 
profit, it goes to the members and not to the trustees. And why 
should not the trustees, if they have acted properly in incurring a 
loss, shift that loss to those for whose benefit they were acting? 

As has been shown, the trustee has a right, after he has dis- 
charged a liability properly incurred in the administration of the 
trust, to be reimbursed therefor. But he has a better right than 
this. He has a right of exoneration, — a right not to be compelled 
to discharge such a liability out of his own private property.” 
In the case of Im re Blundell,®° the court, Stirling, J., said: 





% Sayles 2. Blane, 14 Q. B. 205 (1849). Similarly, a trustee cannot bring an action 
at law against the cestui que trust for compensation for his services. Hazard v. Coyle, 
26 R. I. 361, 58 Atl. 987 (1904). 

*4 Matthews v. Ruggles-Brise, [1911] 1 Ch. 194. 

% Hardoon »v. Belilios, [r901] A. C. 118, 123 (semble). 

2% Matthews v. Ruggles-Brise, [1911] 1 Ch. 194. 

27 Hardoon »v. Belilios, [1901] A. C. 118, 127 (semble). 

*8 Wise v. Perpetual Trustee Company, Ltd., [1903] A. C. 139. See 3 Cot. L. 
REv. 407; 17 Harv. L. Rev. 141; 19 L. Quart. REv. 386. Cf. Stikeman »v. Flach, 
175 N. Y. 512, 67 N. E. 1090 (1903), reversing s. c., 58 N. Y. App. Div. 277, 68 N. Y. 
Supp. rorr (r901). The trustees are entitled to a reimbursement from the club prop- 
erty. Minnitt v. Lord Talbot, L. R. Ir. 1 Ch. 143 (1876). 

29 In re National Financial Co., L. R. 3 Ch. 791 (1868); Hobbs v. Wayet, 36 Ch. 
Div. 256 (1887). See also Jn re Richardson, [1911] 2 K. B. 705. 

80 40 Ch. Div. 370 (1888). 
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“What is the right of indemnity? I apprehend that in equity, at all 
events, it is not a right of the trustee to be indemnified only after he has 
made necessary payments . . . but that he is entitled to be indemni- 
fied, not merely against the payments actually made, but against his 
liability. . . . It seems to me, therefore, that a trustee has a right to 
resort in the first instance to the trust estate to enable him to make the 
necessary payments to the persons whom he employs to assist him in the 

administration of the trust estate; that he is not bound in the first in- 
* stance to pay those persons out of his own pocket, and then recoup him- 
self out of the trust estate, but that he can properly in the first instance 
resort to the trust estate, and pay those persons whom he has properly 
employed the proper remuneration out of the trust estate.” 


He may apply the trust income to the discharge of such a liability. 
He may use the principal of the trust fund in discharging the 
liability; he may, if authorized by the will, sell or mortgage a 
part or the whole of the corpus to raise funds wherewith to dis- 
charge the liability; or, if not so authorized by the will, he may 
generally obtain an order from the court giving him such authority; 
and certainly, he will not be compelled to turn over the estate to 
the cestui que trust while outstanding obligations properly incurred 
by him as trustee are unsatisfied. He may, indeed, in cases where 
he is entitled to reimbursement by the cestui que trust personally 
ww for liabilities discharged, bring a bill in equity to compel the 
cestui que trust himself to discharge such liabilities * ) An agent or 
a surety has a similar right to exoneration which equity will specifi- 
cally enforce. Similarly, equity will specifically enforce a contract 
to indemnify. It is immaterial that the trustee is insolvent; he 
still has a right to be exonerated. If the trustee has died insolvent, 
his executor may compel the cestui que trust to pay the creditor the 
whole amount of his claim, and not merely the amount of the divi- 
dend which the creditor could get out of the trustee’s estate.” 

It is clear, then, that the creditor has a right against the trustee, 
and that the trustee has a right against the trust estate and, in 
some cases, against the cestut que trust personally. Has the credi- — 


tor himself any right against the trust estate or the cestui que trust? ZA \ Ale 


: The right of the trustee to exoneration is an asset of the trus- Saw’ gain 
nr 














Vaan 
fa Chuse v. Paine, L. R. 6 Eq. 641, L. R. 4 Ch. 441 (1869); Lacey ». Hill, L. R. 
8 Eg. 182 (1874). 

® Cruse »v. Paine, L. R. 6 Eq. 641, L. R. 4 Ch. 441 (1869). 
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tee’s. The creditor may, by a bill in equity, reach this asset and 
compel the application of it to his claim against the trustee.™ 
Tort creditors, as well as contract creditors, may in this way reach 
the trust estate.* In most jurisdictions such a suit does not lie 
where the debtor has assets which can be reached at law.® In 
some cases it is held that the creditor must first obtain judgment 
against the debtor and have the execution writ returned nulla bona 
before he can bring a bill for equitable execution.® But equity 
should not compel the creditor to do a useless thing, and should 
allow him to sue in equity to reach the debtor’s equitable assets 
without having first obtained a judgment at law against the 
debtor, where the debtor has no assets which could be reached by 
execution at law.*” If the trustee resides outside the jurisdiction 
and has no property within the jurisdiction, it has been held that 
the creditor may reach and apply the trustee’s right to exoneration; 
the legal remedy against the trustee in such cases is as inadequate 
as in the case where he is insolvent.** The creditor can probably, 
also, when the trustee is insolvent or a non-resident without prop- 
erty in the jurisdiction, reach the trustee’s right to be exonerated 
by the cestui que trust personally.*® 





% Fairland v. Percy, L. R. 3 P. & D. 217 (1875); In re Pumfrey, 22 Ch. Div. 255 
(1882); Moore v. M’Glynn, [1904] 1 I. R. 334; Mason v. Pomeroy, 151 Mass. 164, 
24 N. E. 202 (1890); King v. Stowell, 211 Mass. 246, 98 N. E. or (1912); Laible ». 
Ferry, 32 N. J. Eq. 791 (1880); Paul v. Wilson, 79 N. J. Eq. 204, 81 Atl. 835 (1911); 
Wells-Stone Mercantile Co. v. Aultman, Miller & Co., 9 N. D. 520, 84 N. W. 375 
(1900); Cater v. Eveleigh, 4 Desaus. Eq. (S. C.) 19 (1809); Braun v. Braun, 14 Mani- 
toba 346 (1902). 

In Strickland v. Symons, 26 Ch. Div. 245 (1884), the court said that the creditor 
could not reach the trust estate unless the object of the trust was the carrying on of a 
business. But this seems wrong on principle, and inconsistent with the later English 
case of In re Richardson, [1911] 2 K. B. 705, stated infra, p. 733. 

% In re Raybould, [1900] 1 Ch. 199; Jn re Hunter, 151 Fed. 904 (1907); Miller v. 
Smythe, 92 Ga. 154, 18 S. E. 46 (1893). 

% Owen v. Delamere, L. R. 15 Eq. 134 (1872); Dantzler v. McInnis, 151 Ala. 293, 
44 So. 193 (1907) (semble); Johnson v. Leman, 131 Ill. 609, 23 N. E. 435 (1890); 
Stern Bros. v. Hampton, 72 Miss. 555 (1895). 

% Blackshear v. Burke, 74 Ala. 239 (1883). See Henshaw »v. Freer, 1 Bailey Eq. 
(S. C.) 311 (1831). 

37 In Massachusetts it is not necessary even to show that the trustee is insolvent. 
Mason v. Pomeroy, 151 Mass. 164, 24 N. E. 202 (1890); King v. Stowell, 211 Mass. 
246, 98 N. E. ot (1912) (semble). 

88 Gates v. McClenahan, 124 Ia. 593, 100 N. W. 479 (1904); Norton »v. Phelps, 
54 Miss. 467 (1877); Field v. Wilbur, 49 Vt. 157 (1876). 

39 In Poland v. Beal, 192 Mass. 559, 78 N. E. 728 (1906), the cestuis que trust ex- 
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The right of the trustee to exoneration from liability for a debt 
properly incurred by him in the administration of the trust can- 
not be reached by the personal creditors of the trustee. In the case 
of In re Richardson, a leasehold estate was held in trust. At the 
expiration of the lease the landlord sued the trustee and obtained 
judgment against him for £711 for rent and damages for breach of 
covenant. Before the amount was ascertained the trustee was ad- 
judicated a bankrupt. The landlord, by leave of the court, — 
the question of the ultimate disposition of the fund being reserved, 
— brought an action against the cestui que trust in the joint names 
of the landlord and the trustee in bankruptcy for a declaration 
that the cestui que trust was bound to indemnify the bankrupt 
against the £711, and for an order for payment of thissum. The 
action was compromised, the cestui que trust paying £520 to the 
landlord. An application to the judge in bankruptcy was then 
made by the landlord to determine who was entitled to the money 
so recovered. The judge held that it formed a part of the 
bankrupt’s estate and was divisible among his creditors, and 
ordered the landlord to hand over the money to the trustee in 
bankruptcy. The landlord appealed and it was held by’ the Court 
of Appeal that the appeal should be allowed. In the course of the 
decision, Buckley, L. J., said: 


“This is an obligation to indemnify. How can effect be given to an 
obligation to indemnify? Only in one of three ways. If B. [the trustee] 
has paid the money to A. [the creditor], he may get it back from C. [the 
cestui que trust] and may put it into his pocket. If B. has not paid the 
money to A., but calls on C. to pay the money to A., then if C. pays the 
money to A., B. is never out of pocket at all. In either of those cases B. 
is indemnified. But lastly, if B. has not paid the money to A. but calls 
upon C. to pay the money to him, B., in order that he may pay it to A., 
then B. is not indemnified if the money is paid, not to A. alone, but to 
A. and others.” 





pressly promised the trustee to furnish money to pay for certain property which they 
requested him to purchase for the benefit of the trust estate. It was held that the 
person from whom the property was purchased by the trustee could maintain a bill 
in equity against the cestuis que trust. The creditor is here by equitable execution 
reaching a right to exoneration arising out of an express contract. See an article on 
“Contracts for the Benefit of a Third Person,” by Professor Williston, in 15 Harv. L. 
REv. 767, 775. The result should be the same when the right to exoneration arises, 
not out of an express contract, but out of the relationship of the parties. 
40 [1911] 2 K. B. 705. 





er 
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The decision seems clearly right. The asset of the trustee is 
not a right to receive money; it is a right to be saved harmless, to 
be exonerated by having his liability to the creditor discharged. 
The obligation of the cestui que trust is an equitable obligation, and 
equity acts specifically. The specific enforcement of the obliga- 
tion results in payment to the trust creditor, not to the trustee 
or his private creditors. If the cestui que trust should, instead of 
paying the creditor, put the trustee in funds in order that he might 
pay the creditor, the trustee would have no right to use the funds 
in paying his private creditors. In no case, therefore, where the 
trustee has not paid the trust creditor, can his private creditors 
reach the trust estate or the cestui que trust.“ Any other result 
would clearly allow the private creditors of the trustee to make 





a profit out of the trust. The situation is quite different where 
te trates out of his private ass aod the STO 
right to reimbursement which arises thereby is a right which any 
of his private creditors can reach, just as they could have reached 
those assets if they had moved in time.* 

If a testator bequeathes a business to a trustee and directs that 
he continue to carry it on, the testator’s creditors may insist, 
nevertheless, that the business be not carried on, but that it be 
wound up and that their claims be paid from the proceeds. If the 
trustee continues the business without their consent, they may 
insist on being paid out of the assets so bequeathed, in priority to 
the claims of persons to whom liabilities have been incurred by the 
trustee in-carrying on the business after the testator’s death; “ 
for debts take precedence over legacies. But if the testator’s credi- 
tors have consented to the carrying on of the business, they con- 
sent to the postponement of their claims to the trustee’s right of 
reimbursement or exoneration; and the creditors whose claims 
arose after the testator’s death and are against the trustee, by pro- 
ceeding through the trustee’s rights of exoneration, obtain priority 





4t Askew v. Myrick, 54 Ala. 30 (1875) (semble); First National Bank v. Thompson, 
61 N. J. Eq. 188, 48 Atl. 333 (1901) (semble). Compare the remarks of Professor 
Williston as to the right of a creditor on a promise by a third person to the debtor 
to pay the debt, in 15 Harv. L. REv. 777. 

See Mannix v. Purcell, 46 Oh. St. 102, 19 N. E. 572 (1888). 

*® Re Millard, 72 L. T. N. s. 823 (1895); Willis v. Sharp, 115 N. Y. 396, 22 N. E. 
149 (1889) (semble); Morrow v. Morrow, 2 Tenn. Ch. 549 (1875). 








S 


LIABILITIES IN THE ADMINISTRATION OF TRUSTS 735 


over the testator’s creditors.“ When a business is carried on by an 
executor for a short time until it can be sold as a going concern, 
whether the testator’s creditors have consented or not, the execu- 
tor has a right of indemnity for liabilities incurred by him, and 
is entitled to priority over the testator’s creditors; and through 
the executor’s right, the persons to whom he has incurred such 
liabilities have priority over the testator’s creditors. 

This derivative right of the creditor against the cestui que trust 
and the trust estate, through the trustee, is available only when 
and to the extent that the trustee has a right to exoneration. 
When the liability was not properly incurred by the trustee in the 
administration of the trust, the trustee has usually no right to 
exoneration and the creditor has no right through him against the 
estate; “ but where the trustee acted in good faith and did benefit 
the estate, he has a right to exoneration to the extent of the value 
of the benefit, and to that extent the creditor can recover against 
the estate.“7 Where the trustee has a right to exoneration only 
out of a part of the trust estate, the creditor can reach only that 
part of the estate.* If the trustee is in default to the estate, his 
claim to exoneration, like his claim to reimbursement, is reduced 
by the amount that he is indebted to the estate, and the creditor’s 
right against the estate is reduced accordingly; and if the amount of 
the trustee’s indebtedness exceeds the amount of the creditor’s 





“ Fx parte Garland, 10 Ves. 110 (1804); Dowse ». Gorton, [1891] A. C. 190; In 
re Hodges, [1899] 1 I. R. 480 (1899); In re Frith, [1902] 1 Ch. 342. 

4 Wright v. Beatty, 2 Alberta 89 (1909). 

4 Farmers’ & Traders’ Bank »v. Fidelity & Deposit Co., 108 Ky. 384, 56 S. W. 
571 (1900); Bauerle v. Long, 187 Ill. 475, 58 N. E. 458 (1900); Lucht v. Behrens, 28 
Oh. St. 231 (1876); Tuttle v. First Nat. Bank, 187 Mass. 533, 73 N. E. 560 (1905); 
Dunham ». Blood, 207 Mass. 512, 93 N. E. 804 (1911); Welsh v. Davis, 3 S. C. 110 
(1871). 

47 Thomas ». Provident Life & Trust Co., 138 Fed. 348 (1905); Deery ». Hamilton, 
41 Ia. 16 (1875); In re Estate of Manning, 134 Ia. 165, 111 N. W. 409 (1907); De 
Concillio ». Brownrigg, 51 N. J. Eq. 532, 25 Atl. 383 (1893); Stillman v. Holmes, 
9 Oh. N. P. N.S. 193 (1909). But see Hallock v. Smith, 50 Conn. 127 (1882). For the 
Scotch law, see MENzIES, TRUSTEES, 2 ed., 227. 

48 Ex parte Richardson, 3 Madd. 138 (1818); Ex parte Garland, 10 Ves. 110 (1804); 
Cutbush v. Cutbush, 1 Beav. 184 (1839); Burwell v. Mandeville’s Ex’r, 2 How. 
(U.S.) 560 (1844); Pitkin v. Pitkin, 7 Conn. 307 (1829) (semble); Wilson v. Fridenburg, 
at Fla. 368 (1885); Laible v. Ferry, 32 N. J. Eq. 791 (1880); Willis ». Sharp, 113 
N. Y. 586, 2t N. E. 705 (1889) (semble); Lucht v. Behrens, 28 Oh. St. 231 
(1876). 
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claim, the creditor cannot hold the trust estate at all.’ If there 
are two trustees, and one is in default but the other is not, and is 
not in any way responsible for the default, the latter is entitled to 
exoneration and the creditor can reach the trust estate re 
his right to exoneration.®° 

Is the creditor without remedy where the trustee is insolvent 
and has no right to exoneration? Is his only. right against the 


cestui que trust or the trust estate a derivative right, a right existing | 


only when and to the extent that the trustee has a right to exonera- 
tion? Does he ever have any direct right against the cestui que 
trust or the trust estate? 

Nothing is better settled than that the trustee is not an agent 
of the cestui que trust. Where the fact that the trustee was con- 
tracting for the estate was known to the third party, the cestui que 
trust cannot be held as a principal." Where the fact that the trus- 
tee was contracting for the estate was not known to the third party, 
the cestui que trust cannot be held as an undisclosed principal.” 
Similarly it is well settled that the cestui que trust is not liable, as 
principal, for the torts of the trustee, committed in the course of 
the administration of the trust. Similarly the cestui que trust 
is not liable for unpaid subscriptions to stock; nor is he subject 
to statutory liability thereon. One in whom title to property is 
vested may, however, be an agent. The person holding the legal 
title for another is always, in the broad sense of the term, a trus- 
tee of the property so held; but he is in addition an agent, when he 





49 In re Johnson, 15 Ch. Div. 548 (1880); In re Evans, 34 Ch. Div. 597 (1887); 
In re British Power, etc. Co., [1910] 2 Ch. 470; I re Morris, 23 L. R. Ir. 333; Hewitt 
v. Phelps, ro5 U. S. 393 (1881); Mason v. Pomeroy, 151 Mass. 164, 24 N. E. 202 
(1890) (semble); King v. Stowell, 211 Mass. 249, 98 N. E. 91 (1912) (semble); Clop- 
ton v. Gholson, 53 Miss. 466 (1876); Norton v. Phelps, 54 Miss. 467 (1877) (semble); 
Wilson »v. Fridenburg, 21 Fla. 386 (1885); Dantzler v. McInnis, 151 Ala. 293, 44 So. 
193 (1907) (semble); Wells-Stone Mercantile Co. v. Aultman, Miller & Co., 9 N. D. 
520, 84 N. W. 375 (1900) (semble). 

50 In re Frith, [1902] 1 Ch. 342. 

St Taylor v. Davis’ Adm’r, 110 U. S. 330 (1884) (semble); Dantzler v. McInnis, 
151 Ala. 293, 44 So. 193 (1907) (semble); Truesdale v. Philadelphia, etc. Ins. Co., 
63 Minn. 49, 65 N. W. 133 (1895); Wells-Stone Mercantile Co. v. Grover, 7 N. D. 
460, 75 N. W. o11 (1898); Manhattan Oil Co. »v. Gill, 118 N. Y. App. Div. 17, 103 
N. Y. Supp. 364 (1907); Gates v. Avery, 112 Wis. 271, 87 N. W. root (1901). 

52 Everett v. Drew, 129 Mass. 150 (1880). 
5° Falardeau v. Boston Art Students’ Ass’n, 182 Mass. 405, 65 N. E. 797 (1903). 
5 Ames, CASES ON TRUSTS, 2 ed., 2709. 
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acts under the supervision and control of the person for whom he 
holds the property. If he is an agent of the beneficial owner of 
the property, the latter may be held on contracts and for torts, as 
principal.® If there are several beneficial owners and a business is 
carried on under their supervision, they may be liable as partners.® 
But it is universally agreed that a trustee as such is not an agent 


of the cestui que trust an stut_que trust per- 
n abl inci ither at law or in equity, The cestus 


que trust personally can be reached by the creditor only indirectly, 
only when and to the extent that the trustee has a right of exonera- 
tion. Has the creditor ever any direct right against the trust 
estate? 

The creditor may, as has been said, sue the trustee at law and 
obtain a judgment against him personally, and levy on his indi- 
vidual property. But he cannot, any more than an individual 
creditor of the trustee, levy on the trust estate.*7 Moreover, he 
cannot sue the trustee ‘‘as trustee” in an action at law and levy 
on the trust estate.°* The common-law rule is that, although an 
executor is liable ‘‘as executor” in an action at law, when sued on 
an obligation created by the testator, a trustee is not liable in an 
action at law ‘‘as trustee.” The only judgment at law against a 
trustee is de bonis propriis.** According to the common-law rule, 
the words ‘‘as trustee” in the writ and declaration are treated as 











55 So when one holds stock under the direction and control of another, the latter 
is liable as the “‘real owner” of the stock. 1 Coox, Corporations, 7 ed., § 249; 
t MAcHEN, CorporaTions, § 767; Ohio Valley Nat. Bank v. Hulitt, 204 U. S. 162 
(1907). 

5 Frost v. Thompson, 219 Mass. 360, 106 N. E. 1009 (1914); Wright ». Rail- 
road, 151 N. C. 529, 66 S. E. 588 (1909). See Williams v. Milton, 215 Mass. 1, 
102 N. E. 355 (1913), and cases therein cited. 

57 Jennings v. Mather, [1902] 1 K. B. 1; Zehnbar ». Spillman, 25 Fla. 591, 6 So. 
214 (1889); Hussey v. Arnold, 185 Mass. 202, 70 N. E. 87 (1904); Moore v. Stem- 
mons, 119 Mo. App. 162, 95 S. W. 313 (1906); O’Brien v. Jackson, 167 N. Y. 31, 
60 N. E. 238 (1901). 

58 O’Brien v. Jackson, 167 N. Y. 31, 60 N. E. 238 (1901). Cf. Bauerle v. Long, 187 
Ill. 475, 58 N. E. 458 (1900). ; 

In Georgia by statute the trust estate may be reached in an action at law. Ga. 
Cope (1911), § 3786; Greenfield v. Vason, 74 Ga. 126 (1884); Sanders v. Houston, 
etc. Co., 107 Ga. 49, 32 S. E. 610 (1899); Cottingham ». Equitable, etc. Co., 114 
Ga. 940, 41 S. E. 72 (1902). See also ALA. CopE (1907), § 6085; Conn. GEN. Stats. 
(1902), § 730. 

59 DuVall v. Craig, 2 Wheat. (U. S.) 45 (1817); Brackett ». Ostrander, 126 N. Y. 
App. Div. 529, 110 N. Y. Supp. 779 (1908). 
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surplusage and the action proceeds against the trustee personally. 
It would be unfair to the cestui que trust to deprive him of his 
beneficial interest in the trust estate without an opportunity to be 
heard. Whether or not the trustee properly incurred the debt, 
and whether or not he has a right to indemnity, the trust estate 
cannot be reached by the creditor in an action at law. Can the 
creditor ever, except through the trustee’s right of exoneration, 
reach the trust estate by a suit in equity? 

The trustee may be authorized, by the will or other instrument 
creating the trust, to incur the indebtedness and to mortgage or 
pledge the trust estate or a part of it as security therefor. If he 
does create a mortgage or pledge, undoubtedly the creditor may 
enforce it, and that, too, whether or not the trustee is insolvent, 
and regardless of the state of the account between the trustee and 
the cestui que trust“! The result is the same where the court has 
power to and does authorize a mortgage or pledge of the estate.™ 

It is held in a number of cases that if the trustee is unwilling to 
make himself liable, he may contract in such a way as to exclude 
personal liability. If he signs the contract “T, trustee,” or “T, 
as trustee for the X estate,” or even in the name of the “‘X estate 
by T, trustee,” he is held personally liable, the words showing his 
trusteeship being treated merely as descriptio personae. But if 





6 Hampton.2 Foster, 127 Fed. 468 (1904); Odd Fellows’ Hall Ass’n v. McAllister, 
153 Mass. 292, 26 N. E. 862 (1891). In some jurisdictions the words “‘as trustee” in 
the writ or declaration are not treated as surplusage; and if the trustee is liable only 
personally a suit against him “‘as trustee” will be dismissed. O’Brien v. Jackson, 
167 N. Y. 31, 60 N. E. 238 (1901); Scheibeler v. Albee, 114 N. Y. App. Div. 146, 99 
N. Y. Supp. 706 (1906); Parmenter v. Barstow, 22 R. I. 245, 47 Atl. 365 (1900). 

6 Gilbert v. Penfield, 124 Cal. 234, 56 Pac. 1107 (1899); Iowa L. & T. Co. v. Hol- 
derbaum, 86 Ia. 1, 52 N. W. 550 (1892); Roberts v. Hale, 124 Ia. 296, 99 N. W. 1075 
(1904); Packard v. Kingman, tog Mich. 497, 67 N. W. 551 (1896); New York Life 
Ins. & T. Co. ». Conkling, 159 N. Y. App. Div. 337, 144 N. Y. Supp. 638 (1913). 

® Jn re Bellinger, [1898] 2 Ch. 534; Neill v. Neill, [1904] 1 I. R. 513; Townsend ». 
Wilson, 77 Conn. 411, 59 Atl. 417 (1904); Warren v. Pazolt, 203 Mass. 328, 89 N. E. 
381 (1909). 

As to the power of a trustee to mortgage or pledge, see Smith v. Ayer, ror U. S. 
320 (1879); Tuttle v. First Nat. Bank, 187 Mass. 533, 73 N. E. 560 (1905); Gibney 
v. Allen, 156 Mich. 301, 120 N. W. 811 (1909); First Nat. Bank v. Nat. Broadway 
Bank, 156 N. Y. 459, 51 N. E. 398 (1898); Perry, Trusts, 6 ed., § 768. 

® Muir v. City of Glasgow Bank, 4 App. Cas. 337 (1879); Duvall v. Craig, 2 Wheat. 
(U. S.) 45 (1817); Taylor ». Davis’ Adm’r, 110 U. S. 330 (1884); Hall ». Jameson, 
151 Cal. 606, 91 Pac. 518 (1907); Tucker Mfg. Co. v. Fairbanks, 98 Mass. ror (1867); 
Rosenthal v. Schwartz, 214 Mass. 341, tor N. E. 1070 (1913); McGovern v. Bennett, 
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he signs “as trustee but not individually,” or “‘as trustee but not 
otherwise,” then he is not personally liable.“ In a recent English 
case it was said that if he is not bound, no one is bound, and it 
was held, therefore, that the provision that the trustee should not 
be personally liable was repugnant and void.® But this view was 
later disapproved,® and in this country it has been held that effect 


~ 


should be given to the provision and that the trustee is not per-( >/ 


sonally liable.*’ In such case, is the estate liable? Such a contract, 
it is held, creates a charge on the trust estate enforceable in equity 
by the creditor against the trust estate. To the extent that the 
trustee has power to incur the debt he has power to charge the 
estate therefor.** Since the claim of the creditor on such 4 con- 
tract is a claim directly against the trust estate, and not merely a 
right to proceed through the trustee, it is immaterial whether the 
trustee is indebted to the estate or not. To give the creditor a 





146 Mich. 558, 109 N. W. 1055 (1906); Koken Iron Works v. Kinealy, 86 Mo. App. 
199 (1900); Germania Bank v. Michaud, 62 Minn. 459, 65 N. W. 70 (1895); Whalen 
v. Ruegamer, 123 N. Y. App. Div. 585, 108 N. Y. Supp. 38 (1908); Dunlevie ». Span- 
genberg, 66 N. Y. Misc. 354, 121 N. Y. Supp. 299 (1910); Roger Williams Nat. 
Bank v. Groton Mfg. Co., 16 R. I. 504, 17 Atl. 170 (1889); Wardwell v. Williamson, 
72 Vt. 183, 47 Atl. 786 (1900). 

Thayer v. Wendell, x Gall. (U. S.) 37 (1812); Glenn ». Allison, 58 Md. 527 
(1882); Snow & Leather Nat. Bank v. Dix, 123 Mass. 148 (1877); Hussey ». Arnold, 
185 Mass. 202, 70 N. E. 87 (1904) (semble); Packard v. Kingman, 109 Mich. 497, 
67 N. W. 551 (1896) (semble); Brackett v. Ostrander, 126 N. Y. App. Div. 529, 110 
N_Y. Supp. 779 (1908). 

% JWatling v. Lewis, [1911] 1 Ch. 414. See also Furnivall v. Coombes, 5 M. & G. 
736. And see In re Robinson’s Settlement, 46 L. J. 785 (1911), which was reversed 
by the Court of Appeal on another ground. s. c. [1912] 1 Ch. 717. Cf. Williams ». 

(Mathaway, 6 Ch. Div. 544 (1877), where there was a limitation on, but not a total 
‘exemption from, personal liability. 
\€® In re Robinson’s Settlement, [r912] 1 Ch. 717, 728. See also 133 L. T. 250. 

87 See cases cited, supra, n. 64. 

68 Gisborn v. Charter Oak Life Ins. Co., 142 U. S. 326 (1892); Noyes v. Blakeman, 
6 N. Y. 567 (1852); New »v. Nicoll, 73 N. Y. 127 (1878) (semble); O’Brien v. Jackson, 
167 N. Y. 31, 33, 60 N. E. 238 (1901) (semble); Fowler v. Mutual Life Ins. Co., 28 
Hun (N. Y.) 195 (1882); Wadsworth, Howland & Co. ». Arnold, 24 R. I. 32, 51 Atl. 
1041 (1902). See Bushong »v. Taylor, 82 Mo. 660 (1884). Cf. Bank of Topeka ». 
Eaton, roo Fed. 8 (1900), affirmed s. c. 107 Fed. 1003, 47 C. C. A. 140 (1901). 

In four states it is expressly provided by statute that “ a trustee is a general agent 
for the trust property. . . . His acts, within the scope of his authority, bind the trust 
property to the same extent as the acts of an agent bind his principal.” Cat. Crv. 
Cope, § 2267; Mont. Crv. Cope, § 3020; S. D. Civ. Cong, § 1642; N. D. Comp. 
LAWS, 1913, § 6305. 
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right against the estate it is necessary only that the trustee acted 
properly in incurring the debt.” 

When, however, the trustee makes a contract for the benefit 
of the trust estate whereby he does not purport to bind the trust 
estate, but binds himself, has the creditor any right against the 
trust estate except through the trustee? In general it is clear that 
the trust estate is not liable for the contracts” or torts” of the trus- 
tee, although made or committed in the due course of the adminis- 
tration of the trust. But it is held in a few states that if the debt 
was properly incurred by the trustee and if the estate was enriched 
thereby, the creditor may recover against the estate to the extent 
of the enrichment when the trustee is insolvent or is not within 
the jurisdiction, even though the trustee is in default to the estate 
and hence has no right of exoneration.” The theory on which a 
recovery is allowed is that unless a recovery is allowed the estate 





69 There is another possible theory on which the trust estate may be reached by 
the creditor, where the trustee has made a contract “‘as trustee but not otherwise.” 
It might be held that the meaning of the contract is that, although the trustee is to 
be liable on the contract, the creditor agrees not to levy upon his private assets, but 
to rely solely on his right toexoneration. On this theory the right of the creditor against 
the trust estate is not direct, but is derivative, and is dependent upon, and limited to 
the extent of, the trustee’s right to exoneration. See Clack v. Holland, 19 Beav. 262 
(1854); King v. Stowell, 211 Mass. 246, 251, 98 N. E. or (1912). 

70 Farhall v. Farhall, L. R. 7 Ch. 123 (1871); Taylor v. Crook, 136 Ala. 354, 34 So. 
905 (1902); Etowah Min. Co. v. Wills Valley Min. & Mfg. Co., 143 Ala. 623, 39 So. 
336 (1904); Austin v. Munro, 47 N. Y. 360 (1872); United States T. Co. v. Stanton, 
139 N. Y. 531, 34 N. E. 1098 (1893); O’Brien v. Jackson, 167 N. Y. 31, 60 N. E. 238 
(1901); Mulrein v. Smillie, 25 N. Y. App. Div. 135, 48 N. Y. Supp. 994 (1898); Le 
Baron v. Barker, 143 N. Y. App. Div. 492, 127 N. Y. Supp. 979 (1911); Decillis ». 
Mascelli, 152 N. Y. App. Div. 304, 136 N. Y. Supp. 573 (1912). 

7 Moniot ». Jackson, 40 N. Y. Misc. 197, 81 N. Y. Supp. 688 (1903); Norling ». 
Allee, 37 N. Y. Sup. Ct. 409, 13 N. Y. Supp. 791 (1891), affirmed 131 N. Y. 622, 30 
N. E. 865 (1892); Keating ». Stevenson, 21 N. Y.-App. Div. 604, 47 N. Y. Supp. 847 
(1897); Boyd v. U. S. Mortgage & Trust Co., 84 N. Y. App. Div. 466, 82 N. Y. Supp. 
toor (1903); Parmenter v. Barstow, 22 R. I. 245, 47 Atl. 365 (1900). But see Ferrier v. 
Trepannier, 24 Can. Sup. Ct. 86 (1895); Ireland ». Bowman, 130 Ky. 153, 113 S. W. 
56 (1908); Prinz v. Lucas, 210 Pa. 620, 60 Atl. 309 (1905). 

72 Wylly v. Collins, 9 Ga. 223 (1851); Miller ». Smythe, 92 Ga. 154, 18 S. E. 46 
(1893); Sanders v. Houston Guano, etc. Co., 107 Ga. 49, 32 S. E. 610 (1899); Still- 
man v. Holmes, 9 Oh. N. P. N. Ss. 193 (1909); Manderson’s Appeal, 113 Pa. 631 
(1886); Mathews v. Stephenson, 6 Pa. 496 (1847); Yerkes v. Richards, 170 Pa. 
346, 32 Atl. 1089 (1895). Cf. Mannix v. Purcell, 46 Oh. St. 102, 147, 19 N. E. 572 
(1888); Field v. Wilbur, 49 Vt. 157 (1876). See also an article by Louis D. Brandeis, 
Esq., on “Liability of Trust Estates on Contracts made for their Benefit,” in 15 AMER. 
L. REV. 449. 
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is unjustly enriched. It is true that the defalcation of the trustee 
may have impoverished the estate, but that is in a separate trans- 
action, for which the creditor is in no way responsible. Although 
the trustee is not an agent of the cestui que trust, he is in a sense an 
agent of the estate. The situation is therefore different from the 
case where a bailee makes a contract for the improvement of the 
thing bailed, in which case the owner cannot be held liable for the 
incidental benefit.” The enrichment of the cestui que trust is not 
merely incidental. Asa matter of fact, the creditor frequently looks 
to the solvency of the estate and gives credit on the faith of it. It 
is true, he relies also on the trustee, and if the trustee is solvent and 
within the jurisdiction, it is a wise rule to make the creditor pursue 
him. But when the remedy against the trustee is unavailing, 
there is no good reason why the estate should profit at the expense 
of the creditor. In most jurisdictions, however, a direct right 
against the estate, based on the prevention of unjust enrichment, is 
denied; ™ and the creditor’s right against the trust estate is depend- 
ent on and limited to the extent of the trustee’s right to exoneration, 
and it is necessary in every case to go into the trustee’s accounts to 
ascertain whether he has a right to exoneration, except in the cases 
where the trustee has expressly mortgaged or pledged, or has ex- 
pressly charged, the trust estate. 
Austin W. Scott. 


Harvarp LAw ScHOOL. 





% Cahill v. Hall, 161 Mass. 512, 37 N. E. 573 (1894). 

™% In re Johnson, 15 Ch. Div. 548 (1880); In re Evans, 34 Ch. Div. 597 (1887); 
In re British Power, etc. Co., [1910] 2 Ch. 470; In re Morris, 23 L. R. Ir. 333 (1889); 
Hewitt v. Phelps, ros U. S. 393 (1881); Dantzler ». McInnis, 151 Ala. 293, 44 So. 
193 (1907) (semble); Mason v. Pomeroy, 151 Mass. 164, 24 N. E. 202 (1890) (semble); 
Clopton v. Gholson, 53 Miss. 466 (1876); Norton v. Phelps, 54 Miss. 467, 471 (1877) 
(semble); Wells-Stone Mercantile Co. ». Aultman, Miller & Co., 9 N. D. 520, 84 
N. W. 375 (1900) (semble). But if the trustee pays the creditor, using, to the creditor’s 
knowledge, funds of the trust estate, the creditor need not refund, although on an ac- 
counting the trustee is subsequently proved to be in default to the estate unless at the 
time of making the payment the trustee was in default to the estate, and the creditor 
knew that he was in default. Jn re Blundell, 40 Ch. Div. 370 (1888). 
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SEPARATION OF INTERSTATE AND INTRA- 
STATE ACCOUNTS IN FEDERAL AND STATE 
REGULATION OF RATES 


I 


EN a railroad runs through several states, as almost all 

the railway systems of our day do, it is unavoidable that in 
determining the reasonableness of a rate established by one of the 
states the situation of the whole line must be considered. But 
there is involved inevitably, if the theory underlying the Constitu- 
tion of our United States is to be put into practice in state and 
federal regulation of rates, a separation of intrastate and inter- 
state accounts. Thus, where the intrastate rates of an interstate 
system are brought in question, one of two plans must be adopted: 
(1) if the income of the whole line is taken as a basis of inquiry, 
then the possibility of the other states fixing a similar rate must 
be considered; (2) or if, on the other hand, this one rate is con- 
sidered, its reasonableness must be determined by an examination 
of the capitalization and income of the road within the particular 
state. It would seem to be clear upon theory that the rates for 
such transportation as begins and ends in the state must be estab- 
lished with reference solely to the amount of business done by the 
carrier wholly within such state, to the cost of doing such local 
business, and to the fair value of the property used in conducting 
it, without taking into consideration the amount and cost of its 
interstate business and the value of the property employed in 
it. The argument to the contrary leads to the conclusion that a 
state could go beyond the confines of its jurisdiction to the extent 
of requiring local business to be conducted even at an actual loss, 
if the company earned on its interstate business enough to give 
it just compensation in respect of its entire line and all its business, 
interstate and domestic. Although the general rule governing 
this whole situation which has finally been established may be 
stated in a few words, the application of it to particular facts by 
reason of the complication of the accounts involved is a very dif- 
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ficult matter indeed. But the principle which has been established 
is sufficiently stated when it is said that the Constitution as in- 
terpreted by the Supreme Court of the United States requires that 
the value of the plant utilized in the intrastate business and the 
net earnings from such business must both be ascertained in order 
to determine whether the rates fixed by the state or its Commis- 
sion are reasonable or confiscatory. 


II 


In the earlier days the contention was tentatively put forth that 
such interstate traffic as originates or terminates in the state should 
be divided upon a mileage basis, and such portion thereof as was 
done within the state held to be subject to state control, and taken 
into consideration in determining the reasonableness of the rates 
fixed by its Commission. This, however, as was appreciated al- 
most from the outset, cannot be done. Commerce which begins 
in one state and passes into another is not less interstate com- 
merce than that which passes entirely across states. If the differ- 
ent states could regulate that portion of interstate commerce 
which is moved within their respective limits, there would be left 
no commerce whatever subject to congressional control. This 
whole matter has been repeatedly before the Supreme Court of 
the United States, and since the case of Wabash, Si. Louis & 
Pacific Railroad v. Illinois! that court has uniformly held that 
the states cannot fix rates for, or regulate in any manner, that 
portion of interstate commerce which moves within their terri- 
torial limits. Such traffic, throughout its entire course, is subject 
to the exclusive jurisdiction of Congress, just as commerce between 
two points wholly within a state is subject solely to the jurisdic- 
tion of its authorities, according to the present exercise of powers 
of government under our system. 

All this was first pointed out by Mr. Justice Brewer in the lead- 
ing case of Chicago & Northwestern Ry. Co. v. Dey? 





1 118 U.S. 557 (1886). 

Until a statutory rate is established what would be a reasonable rate at com- 
mon law under the Constitution governs, and furthermore what is the reasonable 
rate in the case of statutory regulation under the Constitution depends upon the 
significance of that phrase at common law. Southern Indiana R. Co. ». Railroad 
Commission, 172 Ind. 113, 87 N. E. 966 (1909). 

2 35 Fed. 866, 881 (1888). 
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“‘Defendant’s road runs through other states; these states may im- 
pose no schedule of rates; part of its business is interstate, and only 
Congress can limit that; so that from the business elsewhere revenues 
may be earned which will enable it to make up any deficiency in this 
state. But the invalidity of this schedule does not depend upon legis- 
lation or action elsewhere. If this schedule may be put in force here, 
a similar one may be in Illinois, Minnesota, and other states through 
which the company’s road runs. For some purposes its property in 
this state is separate and distinct from its property elsewhere, and out 
of this property within this state it is entitled to receive some compensa- 
tion. Robbing Peter to pay Paul has never received judicial sanction.” 


The other possibility, that the reasonableness of the rate must 
be determined upon the assumption that the same rate will be 
adopted throughout the whole system, was that applied in Steener- 
son v. Great Northern Ry. Co? 


“Tt seems to us that there is scarcely any good reason why a railway 
system should be divided on state lines at all for the purpose of fixing 
rates. After rejecting the portions that are not self-supporting, the 
balance of the system may be considered as a whole; and, in fixing 
rates in one state, it will only be necessary to see that, if rates are prop- 
erly adjusted throughout so as to correspond with the rates thus fixed, 
the whole of such balance of the system will yield a reasonable income 
on the cost of reproducing the same.” 


The Supreme Court of the United States, however, adopting 
the first alternative, has long since insisted upon the separation 
of the value of the plant used for merely intrastate business, and 
also of the net earnings from such business, and that upon these 
bases the reasonableness of the rate fixed by the state shall be de- 
termined. In the leading case on this point, Smyth v. Ames,‘ 
Mr. Justice Harlan said: 


’ “Tn our judgment, it must be held that the reasonableness or unrea- 
sonableness of rates prescribed by a state for the transportation of 
persons and property wholly within its limits must be determined with- 
out reference to the interstate business done by the carrier, or to the 





* 69 Minn. 353, 396, 72 N. W. 713, 724 (1897). 

* 169 U. S. 466, 541 (1898). 

See Philadelphia & R. Ry. Co. v. Interstate Commerce Commission, 174 Fed. 
687 (1909), as to the impropriety of assuming that the cost of moving a particular 
traffic is the average cost of handling all traffic. 
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profits derived from it. The state cannot justify unreasonably low 
rates for domestic transportation, considered alone, upon the ground 
that the carrier is earning large profits on its interstate business, over 
which, so far as rates are concerned, the state has no control. Nor can 
the carrier justify unreasonably high rates on domestic business upon 
the ground that it will be able only in that way to meet losses on its 
interstate business. So far as rates of transportation are concerned, 
domestic business should not be made to bear the losses on interstate 
business, nor the latter the losses on domestic business.” 


III 


The observance of this rule depends ultimately upon the prac- 
ticability of allocating shares in accounts necessarily joint. But 
this process must be employed in order to determine the cost of 
any branch of a service rendered by a system, whether it be a 
question of separating passenger capital from freight, or inter- 
state expense from intrastate. Of any given railroad it may be 
said that it is entitled to take as gross receipts from its whole busi- 
ness a certain sum, determined by taking its operating expenses, 
including therewith all proper maintenance charges, and adding 
to these its fixed charges, that is, a fair return upon a reasonable 
capitalization. In testing freight rates the standard to be de- 
termined is the ton-mile cost. If the sum of the whole amount of 
freight carried be one hundred million ton-miles, and the gross 
revenue required from freight be one million dollars, the average 
rate of freight will be one cent per ton-mile. If there were no other 
factors in the problem, therefore, a fair proportionate rate would 
be the ton-mile average charge. But as other factors are always 
present which cause a difference between commodities with re- 
spect to the fair charge for carrying them, a uniform ton-mile rate 

applied to all cases would not result in reasonable rates.® 
' Evidence must be adduced by the carrier, in attacking the rates 
fixed by the government, of sufficient force to convince the court 
that the authorities have acted arbitrarily without reference to 
cost. Although generally abhorrent to economists, the ton-mile 
cost basis is well recognized in determining the reasonableness of 
particular rates. In a recent case ® in the United State Supreme 





5 Wood »v. Vandalia R. R. Co., 231 U. S. 1 (1913). 
6 Atlantic C. L. R. Co. v. Florida, 203 U. S. 256, 260 (1906). 
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Court, where the issue was whether a certain rate upon phosphate 
fixed by a commission was fair to the railroad affected, it was said: 


“There is testimony tending to show the gross income from all local 
freights and the value of the railroad property, and also certain 
difficulties in the way of transporting phosphates owing to the lack of fa- 
cilities at the terminals. But there is nothing from which we can deter- 
mine the cost of such transportation. We are aware of the difficulty 
which attends proof of the cost of transporting a single article, and in 
order to determine the reasonableness of a rate prescribed it may be 
sometimes necessary to accept as a basis the average rate of all trans- 
portation per ton per mile.” 


Cost is, therefore, an important element in arriving at a judg- 
ment with respect to a rate. What weight shall be given to that 
element, as compared with all the other elements entering into 
a particular rate, the courts have hitherto been inclined to say, 
was a matter to be decided in each individual case. Our com- 
missions have not been willing to compel the establishment of 
rates solely according to mileage; the public benefits, the greater 
volume of business of carriers warranting lower rates to all, the 
force of competition and many other potent considerations still 
outweigh a claim of right founded only on geographic location. 
And it is true that in themselves ton-mile statistics, reflecting as 
they do neither car loading, train tonnage, nor car or train mileage, 
are far from being infallible guides in fixing freight rates. But 
the drift toward the doctrine that rates should be proportioned 
according to differences truly existing in the cost of rendering 
the service is altogether in accordance with the tendency of the 
modern law of public service against all discriminatory practices.’ 
Indeed, any method of fixing rates which results in disproportion- 
ate treatment to different customers asking somewhat different 
services seems to the writer to be against that fundamental prin- 
ciple of equality which of late years has been held to be violated 
by discriminatory treatment of different patrons asking sub- 
stantially similar services. 

A schedule of rates in which the respective rates are based upon 
their proportional cost of the whole service rendered would not 
fail to-day to meet the approbation of the courts. Not only would 





7 See Southern Ry. Co. v. St. Louis H. & G. Co., 214 U. S. 297 (1909). 
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all courts agree that legislation forbidding disproportionality in 
rates is unconstitutional, but also it is doubtless law that a public- 
service company may so arrange its schedule as to make each rate 
yield a reasonable profit for each service above the fair cost, without 
any question as to the legality of such a course. And according 
to the latest opinion in the Supreme Court, a state is held to act 
in defiance of the constitutional rights of the carrier by imposing 
a schedule in which the rates in one part of the service are fixed so 
out of proportion with the rates in another branch as to throw an 
undue share of the total burden upon the business where the rates 
are reduced; and it is therefore now clearly established that, if 
the policy of proportional distribution of the real costs is adopted 
by the rate-making body, no objection can be made on any grounds 
whatsoever. The suggestion is sometimes made that a distinction 
is to be drawn between keeping the different classes of charges 
proportionate and making the particular rates proportionate. 
Except for the inherent difficulties of pursuing the inquiry further, 
the writer perceives no difference in principle between the two; 
and he has no reason to believe that the distinction has foundation 
in law. : 


IV 


In accordance with these principles which have now come to be 
regarded as fundamental, the method of procedure where the cost 
of conducting intrastate transportation is in question is to find 
what part of the gross receipts is derived from business within the 
state, and then find the actual cost of doing that business. This, 
however, cannot be found by taking a proportionate part of the 
cost for the entire system, since the cost of moving local freight 
is greater than that of moving through freight. 


“Additional fuel is consumed at each station where there is a stop. 
The wear and tear of the locomotive and cars from the increased stops 
and in shifting cars from main to side tracks is greater; there are the 
wages of the employees at the intermediate stations, the cost of insurance, 
and these elements are so varying and uncertain that it would seem quite 
out of reach to make any accurate comparison of the relative cost. 
And if this is true when there are two separate trains, it is more so when 
the same train carries both local and through freight. It is impossible 





8 See Seaboard A. L. Ry. v. Florida, 203 U. S. 261 (1906). 
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to distribute between the two relative cost of carriage. Yet that there 
is a difference is manifest, and upon such difference the opinions of 
experts familiar with railroad business is competent testimony, and 
cannot be disregarded. The fact that an exact mathematical computa- 
tion of the cost is impossible is immaterial; the cost must be found, as 
best it may, before the reasonableness of the local rate can be determined. 
There are many things that have to be determined by court and jury 
in respect to which mathematical accuracy is not possible.” ® 


Again, in another way, the error in any such unsophisticated 
computation will be manifested. Say that the testimony discloses 
that the operating expenses of the entire system during each of 
the years were over 60 per cent of the gross receipts. If the cost 
of doing local business in the state in question will be the same as 
that of doing the total business of the company, then the net earn- 
ings of that local business would not exceed 40 per cent of the gross 
receipts. Suppose that by the reduction put in force by the Com- 
mission of the state the gross receipts will be less by 15 per cent; 
that would then leave 25 per cent of the gross receipts as what 
might be called net earnings, to be applied to the payment of in- 
terest on bonds and dividends on stock. But further testimony in 
such a case will invariably show that the cost of doing local business 
is much greater than that of doing through business. If it should 
be 85 per cent of the gross receipts, then a reduction of 15 per cent 
in the gross receipts would leave the property earning nothing more 
than expenses of operation. These lines of computation show that 
without a finding as to the cost of doing the local business it is 
impossible to determine whether the reduced rates prescribed by 
the authorities of the state were unreasonable or not.!° 

To continue the inquiry further, suppose the total value of the 
property of the railroad within the state is found to be $10,000,000 
and the total receipts both from interstate and local business are 
$1,000,000, one half from each. Then, according to the method 
once confidently asserted but now generally condemned, the value 





® Chicago, M. & St. P. Ry. Co. v. Tompkins, 176 U. S. 167, 178 (1900). 

For this purpose, among others, it has recently been established that the Inter- 
state Commission can require carriers engaged in both interstate and intrastate 
commerce to make full returns of all their accounts of every sort. Interstate Com- 
merce Commission v. Goodrich Transit Co., 224 U. S. 194 (1912). 

10 See the discussion of these facts in the lower court — Chicago, M. & St. P. Ry. 
Co. v. Tompkins, 90 Fed. 363 (1898). 
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of the property used in earning local receipts would be $5,000,000, 
and the per cent of receipts to value would be 10 per cent. But the 
error in this method of computation may be seen by supposing the 
interstate receipts to remain unchanged and letting the local re- 
ceipts by a proposed schedule be reduced to one fifth of what they 
had been, so that instead of receiving $500,000 the company only 
receives $100,000. The total receipts for interstate and local 
business being then $600,000, the valuation of $10,000,000, divided 
between the two, would give to the property engaged in earning 
interstate receipts in round numbers $8,333,000, and to that en- 
gaged in earning local receipts $1,667,000. But if $1,667,000 
worth of property earns $100,000 it earns 6 per cent. In other 
words, although the actual receipts from local business are only 
one fifth of what they were, the earning capacity is three fifths 
of what it was. And turning to the other side of the problem, it 
appears that if the value of the property engaged in interstate busi- 
ness is to be taken as $8,333,000 and it earned $500,000, its earning 
capacity would be the same as that employed in local business — 
6 per cent.” 

It has, however, generally been recognized that local shipments 
are much more expensive to handle in proportion to mileage than 
long-distance shipments. As enumerated in one case in the federal 
court, this is brought about by three factors: ‘“(z) The short- 
ness of the haul; (2) the lightness of the train-loads; and (3) the 
expense of billing and handling the traffic.” * But warning has 
been given in more recent cases that these differences must not be 
formulated arbitrarily into a ratio, fixed without reference to partic- 
ular circumstances, to the effect that the cost of handling intra- 
state business in comparison with interstate business is in the 
proportion of 2 to 1. It follows that the one thing to be determined 
is the separate cost of the interstate business considered by itself. 
There must be a serious attempt to determine by extrinsic evidence 
the actual cost of doing intrastate business. At all events, the 
difference in cost between interstate and intrastate business is 
such that the percentage of difference between the cost of doing 
intrastate and interstate business may approximately be estimated 
with some degree of certainty. 





11 See also Im re Arkansas Ry. Rates, 163 Fed. 141 (1908). 
12 Northern Pacific Ry. Co. v. Keyes, 91 Fed. 47, 53 (1898). 
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V 


The state legislation of a few years ago reducing passenger fares 
could, of course, only apply to intrastate business. To determine 
whether this reduction was unjustifiable the federal courts found 
that they were required not only to allocate the respective costs 
of passenger and freight business, but also to apportion these to 
the intrastate and interstate business. In one of the leading cases * 
in this subject, Judge McPherson narrowed the discussion of the 
basis of apportionment to two theories — the mileage proportion 
and the revenue proportion. He admitted that neither of these 
would result in mathematical accuracy; but he insisted that as a 
practical matter the one which promised to be most satisfactory 
should be taken as the basis of action. “The theory to now rec- 
ognize must be either the proportion of earnings, state or inter- 
state, or ton and passenger mile.” After reviewing what few cases 
there are bearing upon the point, notwithstanding that in many 
of them the greater proportionate cost of local business as com- 
pared with through business is pointed out, he said that, although 
other standards are suggested, the more satisfactory and accurate 
was “the difference in cost in relation to the revenue.” 

In a later case “ this view was elaborately defended by Judge 
Hook as a working basis for the distribution of all expense incident 
to railroad business among its revenue yielding operations of every 
character. 


“From the very nature of the case, therefore, some rule must be adopted 
for charging to each of them their fair and equitable proportion of the 
common expense. Of necessity it must proceed upon average condi- 
tions commonly known or shown to exist, and it argues nothing to say 
that it does not fully apply to this or that exceptional instance. A gen- 
eral rule based on experienced observation is fair, and what is lost by 
its application in one place is doubtless gained in another, and an 
equitable equilibrium maintained. Of those suggested the revenue 
basis appears to be much more uniform in its adaptability and much 





% St. Louis & S. F. R. Co. v. Hadley, 168 Fed. 317, 348 (1909). 

The same principles would seem to apply correspondingly when the constitution- 
ality of the action of the Interstate Commerce Commission in fixing interstate rates 
is brought in question in the courts. Missouri K. & T. R. Co. v. Interstate Com- 
merce Commission, 164 Fed. 645 (1908). 

4 Missouri K. & T. Ry. Co. v. Love, 177 Fed. 493, 498 (1910). 
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less subject to substantial objection. It has been frequently employed. 
. . . It is the one to which the mind naturally turns in every problem 
involving the charging of common expense to different departments of 
a business. When a general or common expense cannot be located, 
what is more obviously reasonable than to say in the first place the dif- 
ferent branches or departments shall bear it according to the value of 
their products of their gross earnings, and then make due allowance for 
exceptional conditions if any are perceived? ” 


The state courts have not unnaturally made such opposition 
as they could to the working out of a doctrine which almost in- 
evitably in practice means that intrastate rates cannot be reduced 
so as to range on a parity with interstate rates in cost per mile. 
In one of the cases in the state courts the problem was discussed 
in this manner: © 


“The other issue the respondent has likewise failed to meet. Taking the 
figures from the brief filed by the respondent, we find that the local 
business alone produces a net earning of at least 3 per cent on the total 
value of the road in Florida, charging against such income the whole of 
the taxes. While a state is not permitted to offset local business against 
interstate business, and to justify low local rates by reason of the 
profitableness of the latter, yet the interstate and foreign business 
may and should be considered in determining the proportion of the 
value of the property of the company assignable to local business. 
There is no proper showing of the interstate and foreign business, so 
that we may determine on what fraction of the whole value of the prop- 
erty in Florida the company might be entitled to earn an income from 
local business. There is, however, a showing that the interstate and 
foreign business is large, and on a proper showing and a proper propor- 
tioning of the service between domestic and foreign business this per- 
centage of net income would be largely increased. Under the scheme 
of distribution of the earning of the whole road between the several 
states through which it runs, a ton of Florida oranges or early vege- 
tables is allowed the same credit as a ton of coal in Virginia, and no 
more.” 


In a more recent case in one of the state courts the same dis- 
position to kick against the pricks is manifested. The Washington 
Southern Railway, as it appeared in the evidence in that case, 
although located wholly within the state of Virginia, was as a 





15 State v. Atlantic C. L. R. Co., 48 Fla. 146, 148, 37 So. 657 (1904). 
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matter of fact operated almost entirely for interstate business. 
An order of the State Corporation Commission fixed a maximum 
passenger rate of two and one half cents a mile for all railroads 
within the state. At this rate, the plaintiff’s intrastate traffic 
would not make a fair return on the capital invested, but the 
earnings from interstate business were sufficient to afford a fair 
return on the total capital. The plaintiff had been voluntarily 
doing its passenger business in Virginia, both intrastate and in- 
terstate, at an average of 2.35 cents per mile. The plaintiff ap- 
pealed from the order of the Commission. The Virginia Court 
held that the unreasonableness of the rate fixed by the Com- 
mission was not established. Not willing to deny the settled law 
that profits in interstate business cannot justify reduction of in- 
trastate rates, the court attempted to make the distinction that the 
established rule cannot apply where the intrastate business is 
merely incidental, it being impracticable to determine on what 
proportion of the whole capital it should earn a fair return. But 
experience has shown that in any determining rates, capital 
simultaneously used in both classes of business may in some way 
or other be apportioned and the respective revenues may likewise be 
separated by casting some proportion or other. Apparently some 
such method should have been employed in this case; the result, 
however, may in the particular case have been right, on the ground 
that the company did not furnish sufficient data for making any 
computations. The court relied also on the adoption of similar rates 
by the railroad; but, except to strengthen the presumption of rea- 
sonableness, that cannot affect the constitutionality of the rates 
ordered by the Commission. 


VI 


The interblending of operations in the conduct of interstate and 
local business by interstate carriers is apparent. The same right 
of way, terminals, rails, bridges and stations are provided for both 
classes of traffic; the proportion of each sort of business varies 
from year to year, and indeed, from day to day. Attention was 
drawn recently to the extreme difficulty and intricacy of the cal- 
culations which must be made in the effort to establish a segrega- 
tion of intrastate business for the purpose of determining the return 





16 Washington So. Ry. Co. v. Commonwealth, 112 Va. 515, 71 S. E. 539 (1911). 
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to which the carrier is properly entitled therefrom. Yet, realizing 
all this, the Supreme Court said in the Minnesota Rate Cases ” 


“But these considerations are for the practical judgments of Congress 
in determining the extent of the regulation necessary under existing 
conditions of transportation to conserve and promote the interests of 
interstate commerce. If the situation has become such, by reason of 
the interblending of the interstate and intrastate operations of inter- 
state carriers, that adequate regulation of their interstate rates cannot 
be maintained without imposing requirements with respect to their 
intrastate rates which substantially affect the former, it is for Congress 
to determine, within the limits of its constitutional authority over in- 
terstate commerce and its instruments the measure of the regulation 
it should supply.” 


In the Minnesota Rate Cases there was no substantial dispute 
as to the amount of the entire revenue assignable to the state or 
as to its division between interstate and intrastate business, as an 
examination of the transactions in which the revenue was obtained 
permitted the making of the requisite apportionments with rea- 
sonable certainty. The master to whom the cases were referred 
then proceeded to ascertain the total expenses incurred by the 
carrier within the state in moving both interstate and intrastate 
traffic within its borders from the accounts of the company in a 
way found satisfactory. This expense was then divided between 
freight and passenger business according to a process subject to a 
certain per cent of error. Those items of cost which were directly 
incurred in each sort of business, and not common to both, were 
directly assigned; and such items were found to cover about sixty 
per cent of all expenses. The remaining items, those of common 
expense, were divided by the master between the freight and pas- 
senger business upon the ratio, as to most of them, of revenue train- 
miles, and as to the other, of revenue engine-miles."* 

The net profits of the interstate and intrastate businesses 
respectively, passenger and freight, were then found by deducting 





17 230 U.S. 352 (1913). 

But as was pointed out in the Shreveport Case, there are limits even in the present 
situation to the extent to which the state may by its orders put intrastate rates out 
of line with interstate rates. Houston E. & W. T. Ry. Co. v. United States, 234 
U. S. 342 (1914). 

18 Compare to the same effect the working out of the problem in the Missouri 
Rate Cases, 230 U. S. 474 (1913). 
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the apportioned share of expense from the apportioned share of 
revenue, and the rate per cent of the net profit upon the property 
value assigned to each sort of business was computed. The master 
concluded that the returns from intrastate transportation were 
unreasonably low and hence that the rates in question were con- 
fiscatory. But, as the Supreme Court pointed out, the validity of 
this result depended upon the estimate of the value of the prop- 
erty within the state and the apportionments both of value and of 
expense between interstate and intrastate operations. On the 
method of appraising property, it was held that certain elements of 
value largely relied upon by the master were not to be regarded in 
regulation of rates. And furthermore it was held that, where the 
constitutional validity of state action is involved, general estimates 
based upon arbitrary ratios of division between interstate and in- 
trastate business cannot be accepted as adequate proof to sustain 
a charge of confiscation." 

Having thus ascertained the share of the expense within the 
state of the freight and passenger departments respectively, it 
remained to divide that share, in each case, between the interstate 
and intrastate business. This apportionment was made by the 
master, in the case of freight expense, upon what was termed an 
“equated ton-mile basis”; and in the case of passenger expense 
upon an “‘equated passenger-mile basis.” That is to say, the 
master concluded that the cost per ton-mile of doing the intrastate 
freight business was at least two and one half times the cost per 
ton-mile of the interstate freight business, and hence he divided 
the total freight expense according to the relation of the interstate 
and intrastate ton-miles after the latter had been increased two and 
one half times. In the case of the passenger expense, he concluded 
that the cost per passenger-mile in the intrastate business was at 
least fifteen per cent greater than that in the interstate business, 
and the total passenger expense was divided upon the relation of 
passenger-miles after increasing the intrastate passenger-miles 
fifteen per cent. By the use of equalizing factors, the same result 
was obtained upon what was called an “equated revenue basis.” 
But the Supreme Court insisted that there was not sufficient 
justification by any evidence in the record to support the master 





19 See also Pennsylvania R. R. v. Philadelphia Co., 220 Pa. St. 100, 68 Atl. 676 
(1908). 
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in his assumption that the cost of doing intrastate business was so 
out of proportion to the cost of moving interstate traffic.” 


VII 


Even in a complicated business such as railway transportation, 
it ought to be possible to determine the peculiar cost of a particu- 
lar service with some degree of accuracy. The first difficulty that 
presents itself, as has been seen, is that the ordinary railroad is 
engaged in at least two different businesses, the transportation of 
freight and the transportation of passengers, with their costs in- 
termingled. Now, many of the particular costs of moving traffic 
can be separated — the wages paid the train crews of freight trains 
from those paid to the train crews of passenger trains, and the 
fuel burned by freight locomotives from that burned by passenger 
locomotives, to take two important items. Moreover, to a certain 
extent the entire expense of transportation may thus be judged 
from the sums expended in operation. When the average amount 
expended in moving typical quantities of a given commodity is 
known, a standard is established by which it may be seen whether 
there is not a full return to the railroad of the entire cost attribut- 
able to the transportation of these goods. It would be wrong upon 
any theory to ignore the cost of service, in so far as it may thus be 
estimated; for to serve some shippers for less than the special 
costs of serving them would be plainly unfair to other shippers, 
who would almost inevitably be called upon to make up the de- 
ficiency.” 

When the separable costs of operation have thus been distributed 
to the different kinds of services rendered, it will be found that 
from something like 6624 per cent of the total expenditures for 
which the company should be recouped have been thus accounted 
for, the percentage depending upon the kind of business in general 
and the accounting of the company in particular. This determina- 
tion of nearly two thirds of the average cost for particular services 





20 See Morgan’s L. & T. R. & S. S. Co. v. Railroad Commission, 127 La. 636, 53 
So. 890 (1910). 

41 Northern Pacific R. R. Co. v. McCue, 35 Sup. Ct. 429 (1915). 

It has been made clear by the Supreme Court for some time that it would not 
permit the Interstate Commerce Commission to set aside a rate which was giving the 
railroad only the cost of the service, fairly proportioned. Interstate Commerce Com- 
mission v. Stickney, 215 U. S. 98 (1909). 
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with sufficient accuracy gives to the further computation greater 
reliability, as it greatly diminishes the percentage of error in the 
total, due to the comparative inaccuracy of the other third. This 
third consists of the part allocated to the particular business in 
question of the joint costs of operation, which consist. principally 
of the general expenses and capital charges. Even here some dis- 
tribution can be made. In so far as the freight management and 
passenger management are divided between different officials, 
their salaries may be set apart; and, as to a large extent freight 
and passenger equipment and terminals are divided, their capital 
charges may be separated.” 

There remains, however, a very considerable total of joint costs 
inextricably combined — the salaries of the executive officers and 
the capital charges upon the roadbed, for example. At this point 
we are for the first time really driven to computation upon an 
artificial basis to arrive at some distribution; and obviously this 
is to be arrived at by striking some proportion. Some students 
of this subject are content to rest this in all processes of alloca- 
tion upon respective utilization, dividing these joint costs in the 
proportion, say, of ton mileage to passenger mileage. But this 
proportion often throws too great a burden upon the passenger 
service, the receipts from the passenger train being less than those 
from the freight train. Other persons maintain that the volume 
of business done should invariably determine the proportion, 
dividing these joint costs, say, in the proportion of freight re- 
ceipts to passenger receipts. But this proportion, in turn, often 
throws too great a burden upon the freight traffic, the passenger 
transportation usually receiving more service than its proportion 
of the total receipts.” 

With due deference to those who have been worried in choosing 
between these two bases of casting proportions — the revenue 
basis and the operating basis — the writer would suggest that by 
compound proportions, utilizing all of the comparative factors 
which would obviously have a determining influence, the respec- 
tive errors in the single proportions would be largely compensated 
and in each case a defensible result would be reached. For ex- 
ample, one significant comparison to ascertain whether relative 





# Missouri Pacific Ry. Co. v. Tucker, 230 U. S. 340 (1913). 
% Southern Pacific Co. ». Campbell, 230 U. S. 537 (1913). 
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injustice is being done one traffic as against another is through the 
earnings per car.’ But, where the commodity moves in trainloads, 
the earnings per train-mile furnish the best criterion. Where the 
system of operation on a given railroad makes the assignment of 
two locomotives to the freight train the usual thing while the 
lighter passenger business is almost invariably handled by one 
locomotive, it would seem to be fairer to make the comparison in 
engine miles instead of train miles. And in general it may be 
said that no simple proportion is sufficient in itself; a compound 
is more apt to show reasonableness than any of its factors alone. 
In arriving at the average cost for given transportation, the 
fairest basis for division of costs will be that taking into account 
all factors in traffic movement. Whatever factors, or combinations 
of factors, are employed in determining what should be the proper 
average rate per ton per mile for the traffic in question, it is obvi- 
ous that the carriers are entitled to a higher revenue per ton per 
mile than this average in the case of a given haul which is shorter 
than the average.* This is the salient fact in comparing: intra- 
state traffic with its low average haul and interstate traffic with its 
much higher average haul. 


VIII 


Even in the latest cases in the Supreme Court dealing with the 
general problem under discussion, there is still no attempt to work 
out, as yet, a formula by which the separation of interstate and 
intrastate accounts in federal and state regulation of rates may be 
determined. The Supreme Court still does little more for us than to 
set forth, as if for further consideration, the processes of allocation 
pursued by the respective litigants, contenting itself with showing 
that whichever basis be followed the result in the particular case 
would be the same. This appears in a striking way in an im- 
portant decision at the present term,” which to many seems to 
mark an epoch in the science of rate regulation. The passenger 
rate there in question went into effect in May, 1907, and was 





% See Allen v. St. Louis I. M. & So. Ry. Co., 230 U. S. 553 (1913). 

% Norfolk & W. Ry. Co. v. Conley, 35 Sup. Ct. 437 (1915). 

It does not seem possible that cases like Atlantic C. L. R. Co. ». North Carolina 
Corp. Comm., 206 U. S. 1 (1907), can stand any longer, holding as they have that 
a state body can make an order requiring a service to be rendered although con- 
sidered as local service it results in a loss. 
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observed by the company until about September, 1909, when, un- 
der the terms of the interlocutory injunction in the suit, the charge 
was increased to two and one half centsa mile. There were, there- 
fore, two fiscal years — June 30, 1907, to June 30, 1909 — during 
which the company operated its road in West Virginia under the 
statutory rate. It was found that the intrastate passenger receipts, 
which had been $362,997.74 in the fiscal year 1906-07, had fallen, 
notwithstanding a considerable increase in the number of passengers 
and passenger mileage, to $289,943.22 in the fiscal year 1907-08. 
The passenger expenses for the latter year, estimated according to 
the method above set forth, together with taxes, amounted to $275,- 
519.79, leaving a net surplus of $14,423.43. In the following fiscal 
year, 1908-09, the intrastate passenger receipts were $281,864.50. 
This showed a reduction of $81,133.24, as compared with the fiscal 
year 1906-07, although there was a gain over that year of 1,567,374 
in the passenger mileage. The expenses attributed by the company 
to the intrastate passenger traffic, including taxes, for the year 
1908-09, amounted to $283,416.62, thus leaving a deficit in the 
passenger operations of $1,552.12. 

Evidence was introduced on behalf of the company showing how 
the results were obtained according to its calculations. It was 
testified that the intrastate passenger receipts had been carefully 
ascertained. With respect to the operating expenses, it was said 
that for many years accounts had been kept for the purpose of 
separating the expenses incident to the freight and passenger 
traffic respectively; that about sixty-five per cent of these expenses 
could be directly assigned, and that the remaining thirty-five per 
cent, consisting of items common toboth sortsof transportation, were 
divided between the passenger and freight traffic on the basis of 
engine miles — this being deemed to be more equitable than the . 
train-mile basis originally used, inasmuch as most of the freight 
was hauled by two engines. In practice, this method was assumed 
— in accordance with an early computation — to mean that twenty 
per cent of such items should be assigned to the passenger traffic; 
this, it was insisted, was a close approximation. Where a division 
of the road was partly in one state and partly in another, the 
passenger expenses were apportioned according to track mileage. 
These expenses within the state having thus been ascertained, they 
were divided between the interstate and intrastate traffic upon the 
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basis of the gross passenger earnings; that is, it was assumed that 
the cost of the interstate and intrastate passenger traffic was the 
same in relation to revenue.” 

The opinion does not undertake to review in detail the methods 
used on the part of the state to apportion the various common 
items of expense, that is, after all items capable of direct assign- 
ment had been charged to the business to which they related. 
It is sufficient to say that instead of employing a general factor 
for the distribution of the outlays common to both kinds of traffic, 
freight and passenger, the principal witness for the state divided 
each particular common item according to its character so as to 
make what was deemed to be a fair apportionment of that item. 
In this way a variety of methods were employed which the wit- 
ness described at length. After ascertaining the amount of the total 
expense considered to be attributable to the passenger traffic 
within the state, it was divided between the intrastate and inter- 
state business; and for the most part — aside from the expense 
of passenger stations — the division was made on the basis of 
passenger miles. This, as the Supreme Court noted, was without 
resorting to weighting the ratio, as might not improperly be done 
in cases where the evidence was clear as to the additional cost 
alleged to be involved in doing intrastate business as compared 
with hauling interstate traffic.’ 

“Tt is apparent,” said the Supreme Court, “from every point 
of view that this record permits, that the statutory rate at most 
affords a very narrow margin over the cost of the traffic. It is 
manifestly not a case where substantial compensation is permitted 
and where we are asked to enter the domain of the legislative dis- 
cretion; nor is it one in which it is necessary to determine the value 
of the property employed in the intrastate business. It is clear 
that by the reduction in rates the company is forced to carry pas- 
sengers, if not at or below cost, with merely a nominal reward, 
considering the volume of the traffic affected. We find no basis 
whatever upon which the rate can be supported, and it must be 
concluded, in the light of the principles governing the regulation 
of rates, that the state exceeded its power in imposing it.” In 





% Louisville ». Cumberland Tel. & Tel. Co., 225 U. S. 430 (1912). 
27 See the views formerly prevailing in St. Louis & S. F. Ry. Co. ». Gill, 156 U. S. 
649 (1895). 
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these conclusions it will be noted that the Supreme Court has 
clearly enough turned its back on its former decisions, which had 
apparently held it not to be unconstitutional as confiscation to 
reduce particular rates to a point so low as to be altogether dis- 
proportionate to the other rates, so long as the schedule as a whole 
produced a profit.* 


Ix 


This survey of the situation shows that, although the principles 
upon which the allocation of accounts should proceed can perhaps | 
be stated so as to be intelligible, the working out of these principles 
into practice presents difficulties of computation which may to 
the lawyer seem almost insuperable. But it should be said that 
to the expert in accountancy, upon whom the lawyer in practice 
must rely, these are difficulties characteristic of all large opera- 
tions where the costs involved are largely joint. Difficult though 
the problems presented may be, it is not more difficult to a lawyer, 
who can call an accountant to his aid, to estimate, with an ap- 
proximation sufficient for the purpose, the cost of anything 
with which the litigation in which he is acting is concerned. It 
may seem impossible to tell what it will cost a railroad system to 
carry a ton of steel rails from one point in a state to another, but 
it is probably no more difficult than to determine what that ton 
of rails cost the great corporation which produced them. Gen- 
erally speaking, the regulation of rates has been tending more 
and more as time goes on to be based upon the cost of service, and 
it is at last sufficiently clear that proportionality in allocation is 
the key to the computation. The principles governing the allo- 
cation of costs are just about to become clear enough to justify 
the expectation that the determination by computation in a given 
state of facts of the range within which a charge should be made, 
will be the method relied upon in deciding upon the reasonableness 
of rates. It may perhaps be exasperating to those who are faced 
with the occasion of making these computations, in the case of the 
wholly intrastate transportation of an interstate railway system, 
that the system cannot be treated as a unit in its operations, but 
must first of all be artificially divided for the purpose of regulation 
of rates into an interstate carrier and an intrastate carrier. But 





#8 Such as Minneapolis & St. L. R. Co. ». Minnesota, 186 U. S. 257 (1902). 
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so long as in our federal system the Congress of the dominant 
nation chooses to respect punctiliously the jurisdiction of the 
legislatures of its several states, this rule of our constitutional 
law will continue to add its complications to a matter already 
complex enough in itself. 


Bruce Wyman. 


Boston, Mass. 
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THE UNIFORM PARTNERSHIP ACT 
A CRITICISM * 


HE conference of commissioners on Uniform State Laws, held 
at Washington, October 14, 1914, approved the eighth draft 
of the “ Act to Make Uniform the Law of Partnership” (hereinafter 
called the “Act”’), and have recommended it to the state legis- 
latures for adoption. It has already been introduced in the legis- 
latures of Massachusetts, Pennsylvania and other states. The 
literature on the subject at present available consists in explana- 
tory notes by the learned draftsman, Dr. William Draper Lewis, 
contained in a pamphlet ! issued by the Conference, and magazine 
articles by Dr. Lewis, Professor Samuel Williston and Edmund 
Bayly Seymour.’ As the law of partnership is not a branch of 
the law with which the legal profession is especially familiar, 
comment and criticism from every point of view should be of wel- 
come assistance. The writer proposes to call attention to features 
of the Act not fully dealt with in the articles referred to, but which, 
it is submitted, should be given consideration by anyone forming 
a judgment as to the desirability of adopting the Act. 

The initial difficulty in undertaking a codification of the law of 
partnership is involved in the question of the nature of the part- 
nership. Professor James Parsons, commenting on statements of 
Lindley and Pollock to the effect that the law was ripe for codifica- 





* The writer wishes to acknowledge his indebtedness to Professor Brannan, of the 
Harvard Law School, for helpful criticisms and suggestions during the preparation of 
this article. 

1 “The Uniform Partnership Act, adopted by the conference of Commissioners on 
Uniform State Laws, with explanatory notes.” 

2 Lewis, “The Desirability of Expressing the Law of Partnership in Statutory 
Form,” 60 Unrv. or Pa. L. REv. 93; Williston, “The Uniform Partnership Act, with 
Some Remarks on Other Uniform State Laws,” 63. Untv. or Pa. L. REv. 196 (Prof. 
Williston is a member of the Conference’s Committee on Commercial Law); Lewis, 
“The Uniform Partnership Act,” Lec. InTetL., Feb. 12, 1915; Seymour, “The 
Uniform Partnership Act, An Appreciation,” Lec. INTELL., Feb. 19, 1915. 
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tion, said, ‘They stumble and halt on the very threshold. The 
definition of partnership breaks them all up. Having no guiding 
principle to start with, how can they create a system?” * Ten years 
later, referring to the English Partnership Act of 1900, he declared 
that “it ignores the theories by which the cases must be classified. 
This is codification run mad. The Act leaves out of its purview 
the theory or fundamental principle which underlies the relation, 
and by enacting makes inflexible the commonplace details of part- 
nership.”’ 4 

The issue is whether the partnership is in itself a_legal person, 
owning the property and incurring obligations to the partners 
individually and to third persons, or whether the partners are 
the only legal persons owning the so-called partnership property 
and owing the so-called partnership obligations. The former view 
is called the mercantile or entity theory; the latter, the common: 
law or aggregate theory. 

A legal person is an entity having legal capacity for rights 
and obligations.® Whether or not the partnership is an entity 
distinct from its members is a question of fact. It appears that 
modern jurists are coming to accept the view that any group of 
human beings united for a common purpose forms a real or natural 
entity distinct from its members. Whether or not the partnership 
entity is or should be treated as a legal person is a legal question. 
Let us see how the matter has been dealt with by various legal 
systems. The classical Roman law took cognizance of the 
contract between the partners under the name of societas. Like 
other. contracts it had no effect as to persons not parties thereto, 
and the partnership was not treated as a juristic person.’ Part- 
ners could not, unless duly authorized, bind each other to obliga- 




















8 PARSONS, PARTNERSHIP, 1 ed., Intro. lxiii. 

4 Id., 2 ed., Pref. viii. 

5 SALMOND, JURISPRUDENCE, 4 ed., 273; HOLLAND, JURISPRUDENCE, 11 ed., 93, 
Marxsy, ELEMENTS OF Law, 6 ed., 84; 1 PLANIOL, Dror Crvit, 6 ed., § 362; GAREIS; 
ScrENCE oF Law, § 15 (1); Gray, NATURE AND SOURCES OF THE Law, 27. 

6 GreRKE, PoLiTICAL THEORIES OF THE MippLE AGEs, Intro. by Maitland, xxvi 
ff; Machen, “Corporate Personality,” 24 Harv. L. Rev. 253, 258; Morawrrz, 
PRIVATE CORPORATIONS, 1; Pollock, ““Has the Common Law Received the Fiction 
Theory of Corporations?” 27 L. Quart. REv. 219; Bibliography of Foreign Litera- 
ture in 1 PLanrot, Droit Crvit, 6 ed., § 2015. 

7 2 CugQ, INSTITUTIONS JURIDIQUES DES RoMAINS, 441; Moy Le, INsTITUTIONUM, 
3 ed., 453. 
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tions,* and were not liable in solido, but could require the creditor 
to exhaust the joint assets before seeking execution against the 
separate assets of the partners. The limited development of 
partnership law among the Romans was largely influenced by the 
analogy of consortium among co-heirs.'° 

During the later middle ages partnership law was developed as 
a branch of the law merchant. The member of a firm acquired 
the power to represent his partners and bind them to obligations, 
to which they were liable in solido." Modern civil law countries 
have by their commercial codes made of the partnership something 
quite different from the old Roman societas. 

The German commercial code, while not expressly declaring 
the commercial partnership to be a juristic person, in many ways 
treats it as such, providing that “A partnership can in its firm 
name acquire rights and contract obligations, acquire property 
and other real rights in immovables, can sue and be sued.” ” 
Gareis, one of the most authoritative commentators on the com- 
mercial code, says that its juristic personality is thus recognized,” 
and Lehmann appears to admit that conclusion with some quali- 
fications." The Swiss code is in this respect similar to the German.” 
The Japanese code, modelled on the German, explicitly declares 
the partnership to be a juristic person.” 

Though there is no explicit provision in the French code, doc- 
trinal writers agree that the commercial partnership has from 
time immemorial been recognized as a juristic person,!” and since 
1890 at least all partnerships have been treated by the courts as 





8 2 Rosy, RoMAN PrivaTE Law, 132; MoyLe, INsTITUTIONUM, 3 ed., 454. 

® MoyLeE, INSTITUTIONUM, 3 ed., 453. 

10 SALKOWSKI, INSTITUTES, § 124; Pound, “Scope and Purpose of Sociological 
Jurisprudence,” 24 Harv. L. REv. 603; PARSONS, PARTNERSHIP, 1; 2 Ropy, RoMAN 
PrivaTE Law, 128, n. 1. 

il MITCHELL, EARLY History OF THE LAW MERCHANT, 124-140; also printed as 
‘Early Forms of Partnerships,” 3 Select Essays Anglo-American Legal History, 183. 

12 HANDELSGESETZBUCH (1897), § 124, Platt’s Translation. 

18 GAREIS, HANDELSGESETZBUCH, 124 (1). See also Ames’s comments in Ameri- 
can Bar Association Reports, 1905, 736. 

14 LEHMANN, HANDELSRECHT, 2 ed., 293 ff. 

18 Code des Obligations (1911), § 550. 

16 Commercial Code (1899), §§ 43, 44, Yang’s Translation. 

17 y PLANIOL, Drorr Crvi1, 6 ed., § 3040; 2 id., § 1956; 2 BAUDRY-LACANTINERIE, 
Précis DE Droit Civit, 11 ed., § 1021. 
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juristic persons.’* Belgium,’ Spain, Chili and Mexico” 
explicitly declare the partnership to be a juristic person. Italy,” 
Roumania “ and Portugal® declare it to be a juristic person so 
far as third persons are concerned. In Russia,” Scotland ®’ and 
Louisiana ** it is treated as a juristic person. The fact that in 
all of these civil law countries the solution of recognizing the legal 
personality of the partnership has been reached, although not 
to be found in the classical Roman law, is strong evidence of its 
inherent merit and utility in commercial environments not un- 
like our own, and makes it probable that eventually we shall 
reach the same result. 

The Anglo-American law of partnership is a mixture of the civil 
law, the law merchant and the common law.” The earliest 
treatises were full of citations to civilians,*° and the argument of 
counsel in a leading English case shows that practitioners also 
were familiar with the continental writers.** The custom of mer- 
chants at first was matter of fact to be found by the jury, not the 
court. This accounts for the barrenness of early cases in proposi- 
tions of substantive law. Lord Mansfield undertook the task of 
incorporating the law merchant into the common law, himself 
making a diligent study of its customs,* but unfortunately had 
few occasions to deal with partnership cases. 

The important contributions of the common law to the subject 
of partnership were joint ownership of property and joint obliga- 





18 y PLanioL, Droit Civit, 6 ed., § 2500; 2 id., § 1957. 

19 Code de Commerce (1873), LX art. 2. 

20 Code de Commerce (1885), § 116. 

21 Code de Commerce (1865), § 348. 

2 Code de Commerce (1889), § go. 

% Code de Commerce (1882), § 77. 

% Code de Commerce (1887), § 78. 

% Code de Commerce (1888), § 108. 

2% Code de Commerce (1893), Tshernow’s Translation 21. 

27 Bell Laws of Scotland, 6 ed., § 357. English Partnership Act of 1890, § 4 (2). 

28 Stothart v. Hardie, 110 La. 696, 700, 34 So. 740 (1903). 

29 COLLYER, PARTNERSHIP, I. 

80 WATSON, PARTNERSHIP (1794). Story, PARTNERSHIP (1841). 

81 Waugh v. Carver, 2 H. Bl. 235 (1793). 

8 ScRUTTON, ELEMENTS OF MERCANTILE Law, 13. 

83 2 CAMPBELL, LIVES OF CHIEF JUSTICES, 407 n.; BIGELOW, CENTRALIZATION 
AND THE Law, 16. Mansfield was also well read in the continental writings on mer- 
cantile law, as appears from his opinion in Luke v. Lyle, 2 Burr. 882 (1759). 
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tions.* With these incidents firmly fastened upon it the firm 
was naturally regarded not as a unit in itself, but as an aggregate 
of the several partners who were joint owners of all its assets 
and joint obligors of its liabilities. This is the so-called ‘‘com- 
mon-law”’ view affirmed by the majority of text writers and 
courts.* 

In dealing with many of the problems arising out of partnership 
transactions courts have in numerous cases been forced to accept 
and apply the entity view of the nature of the partnership. As 
Jessel, M.R., said, ‘““You cannot grasp the notion of agency, 
properly speaking, unless you grasp the notion of the existence 
of the firm as a separate entity from the existence of the partners.”*® 
A large number of cases can be found in which the courts for the 
purpose of reaching their decisions avowedly recognize the part- 
nership as a legal person.*” As pointed out by Professor Burdick,** 
this conception of the partnership is of long standing, dating 
back to 1832.%° 


% West v. Scip, 1 Ves. 239 (1749); Kendall v. Hamilton, 4 App. Cas. 504 
(1879). 

8 LINDLEY, 8 ed., 136; Burpick, 2 ed., 81; 1 BATES, § 171; GILMORE, 117; 
SHUMAKER, § 53. Conira, BEALE’s PARSONS, 1. 

Riddle v. Whitehill, 135 U. S. 621, 633 (1890); Percifull v. Platt, 36 Ark. 456 
(1880); Chambers v. Sloan, 19 Ga. 84, 85 (1885); State v. Krasher, 170 Ind. 43, 
47, 83 N. E. 498 (1907); Faulkner v. Hyman, 142 Mass. 53, 55, 6 N. E. 846 (1886); 
Tidd v. Rines, 26 Minn. 201, 211, 2 N. W. 497 (1879); Matter of Peck, 206 N. Y. 
55, 60, 99 N. E. 258 (1912); Byers v. Schlupe, 51 Oh. St. 300, 314, 38 N. E. 117 
(1894); Wiggins v. Blackshear, 86 Tex. 665, 668, 26 S. W. 939 (1894). 

% Pooley v. Driver, 5 Ch. D. 458, 476 (1876). 

87 Lacey v. Cowan, 162 Ala. 546, 549, 50 So. 281 (1909); Jones »v. Bliss, 45 Ill. 143, 
145 (1867); Johnson ». Shirley, 152 Ind. 453, 456, 53 N. E. 459 (1899); Lansing ». 
Bever Land Co., 158 Ia. 693, 698, 138 N. W. 833 (1912); Cross v. Burlington Nat. 
Bank, 17 Kan. 336, 340 (1876); Duquesne Distributing Co. v. Greenbaum, 135 Ky. 
182, 187, 121 S. W. 1026 (1909); Woodman v. Boothby, 66 Me. 380, 391 (1876); 
Robertson v. Corsett, 39 Mich. 777, 784 (1877); Clarke v. Laird, 60 Mo. App. 280, 
294 (1894); Clay, Robinson & Co. v. Douglas County, 88 Neb. 363, 365, 129 N. W. 
548 (1911); Curtis v. Hollingshead, 2 Green (N. J.), 402, 410 (1834); Peyser v. Myers, 
135 N. Y. 599, 604, 32 N. E. 699 (1892); Clarke v. Railroad Co., 136 Pa. 408, 413, 
20 Atl. 562 (1890); Trumbo »v. Hamel, 29 S. C. 520, 526, 8 S. E. 83 (1888); Good v. 
Jarrard, 93 S. C. 229, 237, 76 S. E. 698 (1912); Pierce’s Adm’r v. Twigg’s Heir, 10 
Leigh (Va.) 406, 423 (1839). The firm has also been referred to as an “entirety.” 
Pratt v. McGuinness, 173 Mass. 170, 172, 53 N. E. 380 (1899); Costello v. Costello, 
209 N. Y. 252, 259, 103 N. E. 148 (1913); and as a “quasi-person,” Drucker v. Well- 
house, 82 Ga. 129, 133, 8 S. E. 40 (1888). 

88 “Some Judicial Myths,” 22 Harv. L. REv. 393. 
89 Warner v. Griswold, 8 Wend. (N. Y.) 665, 666 (1832). 
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Of equal interest are decisions not expressly based on the entity 
view of the nature of the partnership, but not to be reconciled 
with any other view, and therefore unconsciously applying it. A 
creditor holding security given by a partner individually is not 
treated as a secured creditor for the purpose of proving against the: 
insolvent estate of the firm.*® Joint creditors of all the partners 
on obligations not arising out of partnership transactions cannot 
prove against the firm estate.’ When a firm signs a note as co- 
maker with an individual the liability of the firm is that of one 
person for purposes of contribution.” A bill bearing the names of 
two firms engaged in two distinct trades, but composed of the same 
members, is signed by two persons.“ A promissory note given by 
a firm to a partner or vice versa, or by one firm to another having 
a common member, is not enforceable at law by the original parties 
because of procedural difficulties, as the same person cannot be 
both plaintiff and defendant.“ But the contract is valid and may 
be enforced if the procedural difficulty is removed, as by assign- 
ment to a third person,® even for the benefit of the assignee. 
So in the case of a balance of account due from the firm to a part- 
ner. A promissory note given by a firm to a partner may be 
enforced, though transferred after maturity.’ So also even though 
it be negotiated before maturity, re-transferred and again nego- 
tiated after maturity when it would be extinguished if the firm 





40 In re Levin Bros’. Estate, 139 Cal. 350, 63 Pac. 335 (1903); In re Thomas, 8 
Biss. 139 (1878); In the Matter of Plummer, 1 Phill. 56 (1841); Hiscock v. Varick 
Bank, 206 U. S. 28 (1906); Ames, CASES ON PARTNERSHIP, 352, 0. 4. 

4. Forsyth v. Woods, 11 Wall. (U. S.) 484 (1870) (semble); In re Nims, 16 Blatch. 
439 (1879); In re Weisenburg & Co., 131 Fed. 517 (1904). 

4 Hosmer v. Burke, 26 Ia. 353 (1868); Chaffee v. Jones, 19 Pick. (Mass.) 260 (1837). 

# Second Bank v. Burt, 93 N. Y. 233 (1883). 

“4 Thompson »v. Young, 90 Md. 72, 44 Atl. 1037 (1899); Walker v. Wait, 50 Vt. 
668 (1878); 1 Ames, CASEs, BILLs AND NOTES, 747, n. I. 

4 Ames, CASES ON PARTNERSHIP, 418, n. 4. Stettheimer v. Tone, 114 N. Y. sor, 
at N. E. 1018 (1889). So under the New York code the procedural difficulty is re- 
moved and actions are brought between firms having common members. Cole 2. 
Reynolds, 18 N. Y. 74 (1868); Schnaier v. Schmidt, 13 N. Y. Supp. 725 (1891); 
Mangels v. Schaen, 21 N. Y. App. 507, 48 N. Y. Supp. 526 (1897). 

4 Bingham v. Tuttle, 82 Hun (N. Y.) 51 (1894); Beacannon »v. Liebe, 11 Ore. 
443, 5 Pac. 273 (1884). 

47 Thayer v. Buffum, 11 Met. (Mass.) 398 (1846); Richards ». Fisher, 2 Allen 
(Mass.) 527 (1861); Knaus v. Givens, 110 Mo. 58, 19 S. W. 535 (1892); Norton 2. 
Downer, 15 Vt. 569 (1843); Sherwood »v. Barton, 36 Barb. (N. Y.) 284 (1862). 
But see Cutting v. Daigneau, 151 Mass. 297, 23 N. E. 839 (1889). : 
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were not personified.“ A deposit by a partner with bankers of 
collateral as security for any sum in which he may become in- 
debted does not authorize its application to a partnership debt.” 
Two firms consisting in part of the same members are joined in 
an insolvency proceeding. A non-resident creditor who has proved 
against one is not barred thereby from later seeking to enforce a 
claim against the other»? One partnership having joined with 
natural persons to form a second partnership, and both being 
insolvent, the assets of the first partnership are to be applied to 
payment of its own debts, then to payment of those of the 
second partnership of which it was a member.” A sheriff seizing 
firm property on an execution against a partner is subject to an 
action of trespass by the firm.” 

These and other cases which might be cited indicate the im- 
possibility of consistently applying the common-law theory of 
partnership. The courts have been consciously or unconsciously 
tending toward the entity theory, and it is not unreasonable to 
expect that it may eventually be openly accepted and consistently 
applied, if the courts are not hindered in so doing by legislation. 

Heretofore legislators having occasion to deal with the part- 
nership incidentally, while legislating for some purpose other 
than that of codifying the law of partnership, naturally treat 
the partnership as a legal person, the subject of rights and duties 
like a natural person or corporation. The Sales Act, Sec. 76 (1), 
the Bills of Lading Act, Sec. 49, the Warehouse Receipts Act, 
Sec. 58, produced by the Conference of Commissioners on 
Uniform State Laws, all define “‘person” for the purpose of the 
respective Acts as including partnerships. In five states the firm 





48 Woodman v. Boothby, 66 Me. 389 (1876). But see Easton v. Strother & Conklin, 
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49 City Bank Case, 3 DeG. F. & J. 629 (1861); In re Starkey, Ex parte Freen, 2 
Glyn & Jameson Bankruptcy Cases, 246 (1827); Wolstenholm v. Banking Co., 54 
L. T. R. nN. s. 746 (1886); Bank of Buffalo ». Thompson, 121 N. Y. 280, 24 N. E. 473 
(1890). Contra, Hallowell v. Blackstone Nat. Bank, 154 Mass. 359, 28 N. E. 281 
(1891); In re Hill & Sons, 186 Fed. 569 (1911). 

50 Pattee v. Paige, 163 Mass. 352, 40 N. E. 108 (1895). 

5t In re Knowlton & Co., 196 Fed. 837 (1912). 

52 Russell v. Cole, 167 Mass. 6, 44 N. E. 1057 (1896); Haynes v. Knowles, 36 
Mich. 407 (1877); Garvin v. Paul, 47 N. H. 158 (1866); Dunbarrow’s Appeal, 84 
Pa. 404 (1877). 
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may sue or be sued in the firm name.* In eight it may be sued 
in the firm name.* Many of the state tax laws treat the partner- 
ship as the subject of taxation in the same way that they do the 
corporation, requiring property to be listed and assessing it in the 
firm name.» Other statutes, such as Fish and Game Laws,® 
and Anti-Trust Laws,*’ treat the partnership as having capacity 
to commit a crime and be punished therefor. The Federal 
Bankruptcy Act, for many purposes, treats the firm as a 
person.® 

The first draft of the Uniform Partnership Act was prepared 
by the late James Barr Ames on the mercantile or entity theory, 
acting under instructions to that effect by the Conference.” 
A few years later, after Professor Ames’ death, when the work 
had fallen into other hands, the Committee on Commercial Law 
was persuaded that it was undesirable that the draftsman should 
be limited to the entity theory and by vote of the Conference the 
Committee was directed to consider the subject at large as if no 
such restriction had been placed upon it.*° The Committee sub- 
sequently requested Dr. Lewis to prepare a draft on the so-called 
common-law theory. 

Though the intention of the draftsman was apparently to 
proceed on the aggregate theory, the question of whether the Act 
embodies that theory, or any other, depends primarily on the 
meaning and effect of the several provisions of the Act itself. 





5 Towa Code, § 3468; 5 Howell’s Mich. Stats., § 12217 (in Justice’s Court); Neb. 
Rev. Stats., § 7594; Ohio 5 Gen. Code, § 11260; Wyo. Comp. Stats., § 4320. 

4 Ala. 2 Code, § 2506; Cal. Code Civ. Proc., § 388; 2 Idaho Rev. Codes, 
§ 4112; Minn. Gen. Stats., § 7689; Nev. 2 Rev. Laws, § 5007; Utah Comp. Laws, 
§ 2927; W. Va. Code, § 1976 (in Justice’s Court); Wisc. Stats. (1911), § 2612. 

& Ark. Kirby Dig. Stats. (1904), § 6903; Ala. 1 Code, § 2108; Ariz. Rev. Stats. 
(1913), § 4860; Cal. Pol. Code, § 3629 (2) (6); Col. 2 Mill Anno. Stats., § 6231; Idaho 
rt Rev. Codes, § 1673; Ill. 5 Stats. Anno., §9219; Ind. 4 Burn’s Anno. Stats., 
§ 10162; Iowa Code (1897), §§ 1313, 1317; Mass. Acts (1909), ch. 490, §§ 27, 41, 43; 
Mich. 1 Howell’s Stats., § 1780; Minn. Gen. Stats. (1913), § 1994; Mont. 1 Rev. 
Codes, § 2521; Nev. 1 Rev. Laws, §§ 3626, 3629; Neb. Rev. Stats., §§ 6298, 6313; 
Okla. 2 Rev. Laws, § 7311; Ohio 3 P. & A. Anno. Gen. Code, §§ 5320, 5370; Pa. 
5 Purdon’s Dig., § 6060; Tex. 3 Civil Stats., § 7509; W. Va. Code (1906), § 744. 

5 Ohio 1 P. & A. Anno. Gen. Code, § 1462; W. Va. Code Supp. (1909), § 2803 a 4. 

57 Neb. Rev. Stats., §§ 4029, 4030; Okla. 2 Rev. Laws, §§ 8222, 8225. 

58 Sec. 1 (19), 5. See cases collected in Cottier, BANKRUPTCY, 8 ed., 146. 

59 Report C. U. S. L. (1905), 29; Report Amer. Bar Assn. (1905), 738. 

60 Report C. U. S. L. (1910), 53; Report Amer. Bar. Assn. (1910), 1044. 

& Report C. U.S. L. (1911), 149; Report Amer. Bar Assn. (1911), 827. 
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Sec. 2 contains the definition of “person,” to be found in the other 
Uniform Acts referred to. Sec. 6 defines partnership as “an asso- 
ciation of two or more persons to carry on as co-owners a business 
for profit.” The term “association” is ambiguous — an associa- 
tion may or may not be treated as a legal person. The significance 
of ‘‘co-owners”’ will be discussed later. Sec. 8 is entitled “ Part- 
nership Property,” and this term is used continually throughout the 
Act. It implies ownership by the partnership, an entity, distinct 
from the partners. Sec. 8 (3) enablegthe partnership to take title 
to j artnership na nd such estat be re- 
conveyed onlyin-the partnership name.“ This would seem to make 











the partnership as such the subject of rights, and thus a legal person. 
Cases which have denied the right to take legal title in the partner- 
ship name were so decided on the ground that only a legal person 
can take a title to real estate, and that the partnership is not a legal 
__person.® Sec. 9 (1) makes every partner the agent of the part- 
nership, not of the partners. Sec. 12 speaks of a fraud by a part- 
ner on the partnership, not on his co-partners. If “partnership” 
means merely “‘all the partners,”’ this involves a partner’s commit- 
ting a fraud on himself.’ Sec. 18 (a) makes it the duty of a partner 

















82 Sec. 2. (Definition of Terms.) “Person” includes individuals, partnerships, 
corporations, and other associations. 

8 Sec. 6. (Partnership Defined.) (1) A partnership is an association of two or 
more persons to carry on as co-owners a business for profit. 

* Sec. 8. (Partnership Property.) (3) Any estate in real property may be acquired 
in the partnership name. Title so acquired can be conveyed only in the partnership 
name. 

6 Holmes v. Jarrett, Moon & Co., 7 Heisk. (Tenn.) 506 (1872); Tidd v. Rines, 
26 Minn. 201, 211, 2 N. W. 497 (1879); Riddle v. Whitehill, 135 U. S. 621, 633 
(1889). 

6 Sec. 9. (Partner Agent of Partnership as to Partnership Business.) (1) Every 
partner is an agent of the partnership for the purpose of its business, and the act 
of every partner, including the execution in the partnership name of any instru- 
ment, for apparently carrying on in the usual way the business of the partnership 
of which he is a member binds the partnership, unless the partner so acting has in 
fact no authority to act for the partnership in the particular matter, and the person 
with whom he is dealing has knowledge of the fact that he has no such authority. 

67 Sec. 12. (Partnership Charged with Knowledge of or Notice to Partner.) No- 
tice to any partner of any matter relating to partnership affairs, and the knowledge 
of the partner acting in the particular matter, acquired while a partner or then pres- 
ent to his mind, and the knowledge of any other partner who reasonably could and 
should have communicated it to the acting partner, operate as notice to or knowledge 
of the partnership, except in the case of a fraud on the partnership committed by or 
with the consent of that partner. 
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to contribute to losses sustained by the partnership,® a duty to the 
partnership, not to his co-partners, for by Sec. 40 (a) (2) ® the right 
to contributions is a partnership asset. Sec. 18 (6) requires the 
partnership, not the co-partners, to indemnify the partner in re- 
spect of certain payments.” Sec. 21 makes the partner accountable 
to the partnership, not to his co-partners.” Sec. 35 speaks of the 
partner’s power to bind the partnership, not his co-partners, 
after dissolution.” These extracts seem more consistent with the 





entity than with the aggregate view of the na 
nership and illustrate the difficulty, if not impossibility, not aie 
of writing and talking about the partnership, but of formulating 
its rights and obligations without treating it as a legal person. 

It may be argued that the section which declares the partners 
to be co-owners of the partnership property is inconsistent with 
the recognition of the partnership as an entity. The answer to 











88 Sec. 18. (Rules Determining Rights and Duties of Partners.) (a) Each partner 
. . - must contribute toward the losses, whether of capital or otherwise, sustained by 
the partnership according to his share in the profits. 

69 Sec. 40. (Rules for Distribution.) (a) The assets of the partnership are: (I) 
the partnership property; (II) the contributions of the partners necessary for the 
payment of all the liabilities specified in clause (6) of this paragraph. 

7 Sec. 18. (6) The partnership must indemnify every partner in respect of pay- 
ments made and personal liabilities reasonably incurred by him in the ordinary and 
proper conduct of its business, or for the preservation of its business or property. 

71 Sec. 21. (Partner Accountable as a Fiduciary.) (1) Every partner must ac- 
count to the partnership for any benefit, and hold as trustee for it any profits derived 
by him without the consent of the other partners from any transaction connected 
with the formation, conduct, or liquidation of the partnership or from any use by him 
of its property. 

7 Sec. 35. (Power of Partner to Bind Partnership to Third Persons After Dis- 
solution.) (1) If the partnership is not dissolved because it has become unlawful 
to carry on the business, a partner cannot, after dissolution, bind the partnership to 
third persons. . . . 

7% See definition, Sec. 6, n. 63. 

Sec. 25. (Nature of a Partner’s Right in Specific Partnership Property.) (1) 
A partner is co-owner with his partners of specific partnership property holding as 
tenant in partnership. 

(2) The incidents of this tenancy are such that: 

(a) A partner, subject to the provisions of this act and to any agreement between 
the partners, has an equal right with his partners to possess specific partnership 
property for partnership purposes; but he has no right to possess such property for 
any other purpose without the consent of his partners. 

(b) A partner’s right in specific partnership property is not assignable except in 
connection with the assignment of the rights of all the partners in the same property. 

(c) A partner’s right in specific partnership property is not subject to attachment 
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this suggestion is to be found in an analysis of the quality of 
ownership which under this Act is vested in the partners as 
co-owners. 


“Ownership is merely a collective term denoting the aggregate of 
several independent rights. It has no meaning other than the sum of 
its component parts, and it admits of no other definition than an enumer- 
ation of these parts. Little difference of opinion exists respecting this 
enumeration. The rights which collectively constitute ownership are 
the right to possess, the right to use, the right to the produce, the right 
to waste, the right of disposition, whether during life or upon death, and 
the right to exclude all other persons from any interference with the 
thing owned. In the language of the Civilians, dominium includes 
jus possidendi, jus utendi, jus fruendi, jus abutendi, jus disponendi, and 
jus prohibendi.” ™ 


Let us examine under each of these six heads the ownership of the 
partner as limited by the Act in this and other sections. 

The partner may possess for partnership purposes and for 
such purposes only.” Even the surviving partner or partners has 
no right to possess except for a partnership purpose.” As he may 
rightfully possess only for partnership purposes, his possession 
when exercised is as agent for the partnership, what the Civilians 
call ‘‘alieno nomine.” It appears, then, that possession is in the 
partnership. 

As partnership property is permitted to become such for the 
purpose of being used in the partnership business, it follows that 
the partnership enjoys the use of partnership property. 

Property acquired by the use of partnership funds or otherwise 





or execution, except on a claim against the partnership. When partnership prop- 
erty is attached for a partnership debt the partners, or any of them, or the repre- 
sentatives of a deceased partner, cannot claim any right under the homestead or ex- 
emption laws. 

(d) On the death of a partner his right in specific partnership property vests in the 
surviving partner or partners, except where the deceased was the last surviving 
partner, when his right in such property vests in his legal representative. Such sur- 
viving partner or partners, or the legal representative of the last surviving partner, 
has no right to possess the partnership property for any but a partnership purpose. 

(e) A partner’s right in specific partnership property is not subject to dower, curtesy, 
or allowances to widows, heirs, or next of kin. 

™ HEARN, LEGAL Ricuts AND DutTIEs, 186. 

% Sec. 25 (2) (a), see n. 73. 

7 Sec. 25 (2) (d), see n. 73. 
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is partnership property.” Hence the produce of partnership prop- 
erty belongs to the partnership to the same extent as does the 
original fund. 

As the use of partnership property within the scope of the firm’ 
business is a matter for. the partnership to decide, it follows that 
the partnership may waste, 7.e., change the form of the partnership 
property. 

A partner cannot, acting singly, assign any right in specific 
partnership property; nothing can be attached or seized on exe- 
cution by his creditors;’® on death his rights pass to the surviving 
partner.®® The partner has no power of disposition except as he 
is acting as agent for the partnership.*' The power of disposi- 
tion is evidently in the partnership. 

One partner could not recover against third persons for injury 
to his rights as co-owner of partnership property. The partnership 
may exclude the partner from possessing except for pane 
purposes. 

Of these six rights which constitute ownership it appears that none 
is held exclusively by the partners, and that the most important, 
the power of disposition, is held exclusively by the partnership. 
The nature of co-ownership by the partner under this Act is not 
such as to exclude the legal personality of the partnership, but on 
analysis appears rather to be in harmony with that theory than 
with any theory which denies the legal personality of the part- 
nership. The right of ownership vested in the partner is no more 
than nominal, and it does not materially impair the ownership 
of partnership property by the partnership entity. 

The conclusion is that while the Act does not explicitly adopt 
either the entity or aggregate view of the nature of the partnership, 
it ought to be very difficult for an open-minded court carefully 
analyzing the whole Act to hold that a partnership is not vested 





7 Sec. 8. (Partnership Property.) (x) All property originally brought into the 
partnership stock or subsequently acquired, by purchase or otherwise, on account of 
the partnership is partnership property. 

(2) Unless the contrary intention appears, property acquired with onieiiite 
funds is partnership property. 

78 Sec. 25 (2) (b), see n. 73. 

79 Sec. 25 (2) (c), see n. 73. 

80 Sec. 25 (2) (d), see n. 73. 

81 Sec. 9 (1), see n. 66. 
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with rights and obligations, and therefore a person before the law. 
But mistrust of codification and the habit of endeavoring to con- 
strue any statute so as not to change the common law may lead 
those courts which conceive that the partnership is not a legal 
person at common law to deny that it is made one by this Act, 
though in particular instances they will, as they have done in the 
past, treat it as if it were a legal person in order to accomplish justice 
unattainable in any other way. It seems likely that in matters not v 
expressly covered by any provision of the Act, and which depend 
upon the nature of the partnership, different results will be reached 
by different courts, and so we shall not attain the uniformity sought . 
for by the Act. 

The most important matter in which this lack of uniformity 
can be foreseen is in regard to the rights of creditors to set aside 
dispositions of partnership property whereby they are hindered or 
delayed. At least four situations may arise, which are not pro- 
vided for by the Act, which turn on the nature of the partnership, 
and as to which there is conflict among the state and federal de- 
cisions to such extent that it is impossible to say where is the 
weight of authority. 

(1) The firm being insolvent applies its assets, or part of them, 
to pay a debt of the partners not a partnership debt.® 

(2) The firm being insolvent applies its assets or part of them 
to the payment of separate debts of one or more partners.™ 














® See W. H. Cowles, “The Firm as a Legal Person,” 57 Cent. L. J. 343. 

8 This has been held valid in the following cases: Victor v. Glover, 17 Wash. 37, 
48 Pac. 788 (1897); Saunders v. Reilly, 105 N. Y. 12, 12 N. E. 170 (1887) (semble); 
Bernheimer v. Rindskopf, 116 N. Y. 428, 22 N. E. 1074 (1889); Farwell ». Huston, 
151 Ill. 239, 37 N. E. 864 (1894); Carver Gin & Machine Co. v. Bannon & Co., 85 
Tenn. 712, 4 S. W. 831 (1887); Couchman’s Adm’r v. Maupin, 78 Ky. 33 (1879) 
(semble). 

Contra, Cron »v. Cron’s Estate, 56 Mich. 8, 22 N. W. 94 (1885); Hilliker 
v. Francisco, 65 Mo. 598 (1877); Brownlee v. Lobenstein, 42 S. W. 467 (Tenn. Ch. 
App., 1897). 

& Held valid in the following cases: Boyd v. Arnold, 103 Ark. 105, 146 S. W. 118 
(1912); Ellison v. Lucas, 87 Ga. 223, 13 S. E. 445 (1891) (semble); Hargodine & 
McKettrick Dry Goods Co. v. Belt, 74 Ill. App. 581 (1897); Smith v. Smith, 
87 Ia. 93, 54 N. W. 73 (1893); Old Nat. Bank v. Heckman, 148 Ind. 490, 47 N. E. 
953 (1897); Kincaid ». Nat. Wall Paper Co., 63 Kan. 288, 65 Pac. 247 (1901); 
Goddard Peck Grocery Company v. McCune, 122 Mo. 426, 25 S. W. 904 (1894); 
Robinson »v. Allen, 85 Va. 721, 8 S. E. 835 (1889) (semble); Stahl v. Osmers, 31 Ore. 
199, 49 Pac. 958 (1897); Sigler ». Knox County Bank, 8 Oh. St. 511 (1858); Wiggins 
v. Blackshear, 86 Tex. 665, 26 S. W. 939 (1894); Fitzpatrick v. Flannagan, 106 U. S. 
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(3) The firm being insolvent transfers its assets to a part- 
ner. 

(4) The firm being insolvent divides its assets among the 
partners. * 

Cases holding these transactions valid appear to proceed on 
the ground that there is no firm entity known to the law, that the 
property is that of the partners, that the obligations are those of 
the partners, that each partner as against his co-partner has a 
contractual right to have the firm assets applied to firm liabilities, 
that this right which is called “‘partner’s equity” may be released, 
_ waived or transferred, and the creditor whose rights are merely 





648 (1882); Huiskamp v. Moline Wagon Co., 121 U. S. 310 (1887); Sargent v. Blake, 
160 Fed. 57 (1908). 

Contra, on the ground that equity takes jurisdiction over a general assignment, 
Bartlett ». Meyer-Schmidt Grocer Co., 65 Ark. 290, 45 S. W. 1063 (1889): on the 
ground that such an act is fraudulent, Pritchett v. Pollock & Co., 82 Ala. 169, 2 So. 
735 (1886); Keith v. Funk, 47 Ill. 272 (1868); Patterson & Co. v. Seaton, 70 Ia. 689, 
28 N. W. 5098 (1886); Collier ». Hanna, 71 Md. 253, 17 Atl. 1017 (1889); Clark- 
Jewell-Wells Co. v. Tolsma, 151 Mich. 561, 115 N. W. 688 (1908); Bannister 2. Miller, 
54 N. J. Eq. 121, 32 Atl. 1066 (1895); James v. Vanzandt, 163 Pa. 171, 29 Atl. 879 
(1894) (semble); Bedford ». McDonald, 1o2 Tenn. 358, 52S. W. 157 (1899); Goodby 
v. Cary, 16 Fed. 316 (1883): on the ground that it is unlawful to destroy the deriv- 
ative right of creditors worked out through the so-called partner’s equity, Bank 
v. Durfey, 72 Miss. 971, 18 So. 456 (1895). 

8 Held valid in the following cases: In re Suprenant, 217 Fed. 470, 472 (1914) 
(semble); Howe v. Lawrence, 9 Cush. (Mass.) 553 (1852) (insolvency not apparently 
known to firm); Russell » McCord, Fed. Cas. 12,157 (1878); Reese & Heylin 2. 
Bradford, 13 Ala. 837 (1848); Hanford v. Prouty, 133 Ill. 339, 24 N. E. 565 (1890); 
Armstrong v. Fahnestock, 19 Md. 58 (1862); Sanchez »v. Goldfrank, 27 S. W. 204 
(Tex. Civ. App. 1894). 

Contra, Conroy v. Wood, 13 Cal. 626 (1859); Schleicher v. Walker, 28 Fla. 680, 
686, 10 So. 33 (1891) (semble); Franklin Sugar Refining Co. v. Henderson, 86 Md. 
452, 38 Atl. 991 (1897) (on the ground that partners cannot destroy derivative right 
of creditors); Roop v. Herron, 15 Neb. 73, 17 N. W. 353 (1883) (on the ground that 
the firm as a legal person is the owner of the assets); Bulger v. Rosa, 119 N. Y. 459, 
465, 24 N. E. 853 (1890) (semble); Conaway’s Adm’rs v. Stealey, 44 W. Va. 163, 28 
S. E. 793 (1897); Saloy v. Albrecht, 17 La. Ann. 75 (1865); In re Denning, 114 Fed. 
219 (1902); In re Terens, 175 Fed. 495 (1910) (interpreting terms of instrument of 
transfer as retaining “partner’s equity”); Amundson »v. Folsom, 219 Fed. 122 (1914) 
(actual intent to hinder creditors found as a fact). 

% Held valid: Sackett ». Rumbaugh, 45 Fed. 23, 33 (semble); Allen v. Center 
Valley Co., 21 Conn. 130 (1851); Bates v. Collender, 3 Dak. 256 (1883); Lee 2. 
Bradley Fertilizer Co., 44 Fla. 787, 33 So. 456 (1902); Davis v. Smith, 113 N.C. 94, 
18 S. E. 53 (1891); Singer Nimick & Co. v. Carpenter, 125 Ill. 117, 17 N. E. 761 
(1888). Contra, In re Head, 114 Fed. 489 (1902), and also cases in second paragraph 
of preceding note. None of these lists purports to be complete. 
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derivative cannot prevent it, that it is not fraudulent for the 
partners to apply their property, including firm property, to the 
payment of their separate debts, but at most a preference, that 
generally partners may do as they please with the firm assets while 
not yet in bankruptcy unless they act in “actual fraud;” and what 
actual fraud is one cannot say, but it would seem, according to 
these courts, that it is not actual fraud to pay separate debts 
or to put the firm property in such a situation that separate credi- 
tors will have a priority therein, although firm creditors are thereby 
hindered. It is submitted that these results are unsatisfactory and 
at variance with the accepted principles of right and justice 
which give priority in firm assets to firm creditors whenever the 
assets fall into the hands of a court of equity or bankruptcy for 
distribution. This seems to have been the opinion of the drafts- 
man, for in an earlier draft of the Act the matter was thoroughly 
and satisfactorily dealt with by a section entitled “Fraudulent 
Conveyances.”’ 

The section on Fraudulent Conveyances does not appear in 
the present draft because, as the writer is informed, it was felt 
that it pertained rather to another branch of the law and was out 
of place in a partnership code. But there would be little left of 
the present Act if everything pertaining to agency, property, bank- 
ruptcy, evidence * and other recognized departments of the law 





87 Seventh Draft. Sec. 21. (Fraudulent Conveyances.) (1) Every conveyance 
or encumbrance of partnership property by a partner made or given voluntarily and 
without a present and fair consideration to the partnership, as distinguished from a 
consideration to the individual members, when the partnership is or will be thereby 
rendered insolvent or in contemplation of insolvency, shall be void as against the 
partnership creditors, except as to purchasers in good faith and for a present fair 
consideration. 

(2) Every conveyance or encumbrance of partnership property, every obligation 
incurred and every judicial proceeding taken by any partner, with intent to hinder, 
delay, or defraud any partnership creditor, or other person, of his demand against 
the partnership or which will have this effect, is- void as against the partnership credi- 
tors, except as to purchasers in good faith and for a present fair consideration. 

(3) Under the provisions of this section every conveyance or encumbrance of part- 
nership property by any partner, to any partner made when the partnership or the 
assignee partner is insolvent, is void as against the partnership creditors, whether 
such insolvency be known to the partners or not. 

88 Sec. 3. (Interpretation of Knowledge and Notice.) (1) A person has “ knowl- 
edge” of a fact within the meaning of this act not only when he has actual knowledge 
thereof, but also when he has knowledge of such other facts as in the circumstances 
shows bad faith. 
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were removed.*® The question under discussion turns on the nature 
of the partnership and the relation of its assets to the partnership 
and to the partners, which are decidedly questions of partnership 
law. In omitting to deal with this subject, the Act leaves unan- 
swered questions as to which there has been probably greater 
conflict of authority than on any other point of partnership law, 
and the Act herein signally fails of its avowed purpose to make 
uniform the law of partnership. 

It does not seem to the writer that Sec. 41 ® disposes of the 





(2) A person has “notice” of a fact within the meaning of this act when the per- 
son who claims the benefit of the notice, 

(a) States the fact to such person, or 

(b) Delivers through the mail, or by other means of communication, a written 
statement of such fact to such person or to a proper person at his place of business 
or residence. 

89 See Seymour’s comment on this. “‘The Uniform Partnership Act, An Apprecia- 
tion,” Lec. INTELL., Feb. 19, 1915. 

% Sec. 41. (Liability of Persons Continuing the Business in Certain Cases.) (1) 
When any new partner is admitted into an existing partnership, or when any partner 
retires and assigns (or the representative of the deceased partner assigns) his rights 
in partnership property to two or more of the partners, or to one or more of the part- 
ners and one or more third persons, if the business is continued without liquidation 
of the partnership affairs, creditors of the first or dissolved partnership are also credi- 
tors of the partnership so continuing the business. 

(2) When all but one partner retire and assign (or the representative of a deceased 
partner assigns) their rights in partnership property to the remaining partner, who 
continues the business without liquidation of partnership affairs, either alone or with 
others, creditors of the dissolved partnership are also creditors of the person or part- 
nership so continuing the business. 

(3) When any partner retires or dies and the business of the dissolved partnership 
is continued as set forth in paragraphs (1) and (2) of this section, with the consent of 
the retired partners or the representative of the deceased partner, but without any 
assignment of his right in partnership property, rights of creditors of the dissolved 
partnership and of the creditors of the person or partnership continuing the business 
shall be as if such assignment had been made. 

(4) When all the partners or their representatives assign their rights in partnership 
property to one or more third persons who promise to pay the debts and who continue 
the business of the dissolved partnership, creditors of the dissolved partnership are 
also creditors of the person or partnership continuing the business. 

(5) When any partner wrongfully causes a dissolution and the remaining partners 
continue the business under the provisions of section 38 (2b) either alone or with 
others, and without liquidation of the partnership affairs, creditors of the dissolved 
partnership are also creditors of the person or partnership continuing the business. 

(6) When a partner is expelled and the remaining partners continue the business 
either alone or with others, without liquidation of the partnership affairs, creditors 
of the dissolved partnership are also creditors of the person or partnership continuing 
the business. 
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matter, for that applies only in case the business as a whole is as- 
signed to a partner, or to a third person or persons who assume the 
debts and continue the business. Moreover under this Act not 
only are new creditors let in on a parity with the old creditors, but 
if the assets are assigned to one person, his separate creditors, 
including those who became such before the assignment, come in 
on a parity with the creditors of the old partnership. It is there- 
fore submitted that the section on Fraudulent Conveyances which 
was deleted from the previous draft should be restored to the 
Act. 

One objection which has been made to declaring the partnership 
a legal person is that such a course would result in confusing it 
with the corporation. This objection has been especially urged in 
view of the definition of a corporation contained in several of our 
state constitutions, whereby the corporation is defined substan- 
tially as “‘any association or joint stock company having any of the 
powers or privileges not possessed by individuals or partnerships.” * 
This objection ought not to deter us from the attempt to draft a 
scientific code of partnership law, if the law on this subject is to 
be codified. The fact, if true, that some states would be em- 
barrassed by their constitutions or by other statutes in adopting 





(7) The liability of a third person becoming a partner in the partnership continu- 
ing the business, under this section to the creditors of the dissolved partnership shall 
be satisfied out of partnership property only. 

(8) When the business of a partnership after dissolution is continued under any of 
the conditions set forth in this section the creditors of the dissolved partnership, as 
against the separate creditors of the retiring or deceased partner or the representative 
of the deceased partner, have a prior right to any claim of the retired partner or the 
representative of the deceased partner against the person or partnership continuing 
the business, on account of the retired or deceased partner’s interest in the dissolved 
partnership or on account of any consideration promised for such interest or for his 
right in partnership property. 

(9) Nothing in this section shall be held to modify any right of creditors to set aside 
any assignment on the ground of fraud. 

(10) The use by the person or partnership continuing the business of the partner- 
ship name, or the name of a deceased partner thereof, shall not of itself make the in- 
dividual property of the deceased partner liable for any debts contracted by such 
person or partnership. 

% Ala., art. 12, § 241; Cal., art. 12, §4; Kan., art. 12, §6; Idaho, art. 11, § 16; 
La., art. 268; Mich., art. 12, § 2; Minn., art. 10, §1; Miss., art. 7, § 199; Mo., art. 
12, §11; Mont., art. 15, § 18; N.C., art. 8, §3; N. D., art. 7, § 144; Pa., art. 16, 
§13; S. D., art. 17, §.19; S. C., art. 9, §1; Utah, art. 12, § 4; Va., art. 12, § 153; 
Wash., art. 12, § 5. 
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such a code ought not to deprive other states of the best code that 
can be drafted. The desirability of framing a code which all states 
can adopt with the least inconvenience is a consideration to which 
too much weight can be given. Uniformity is not the only thing 
to be sought. But whatever the above objection amounts to, it 
seems that it may be urged against the Act in its present form. 
The partnership is by this Act empowered to acquire and convey 
the title to real estate in the partnership name.” This is a power 
or privilege not heretofore enjoyed by partnerships or individuals.” 
The partnership is by this Act made into such an association as 
to come within the constitutional definition of corporation which 
has been referred to. It is probably only a corporation for the 
purpose of being submitted to the provisions regarding corpora- 
tions contained in these constitutions.“ Each state constitu- 
tion should be examined from this point of view. 

In the interests of the title searcher the adoption of the pro- 
vision contained in Sec. 8 (3) should be accompanied by such 
amendments of the laws regulating the acknowledgment and reg- 
istration of deeds as are necessary to make it appear on the record 
that the person executing the deed in the partnership name is a 
partner and is authorized to convey. 

The partner has under this Act authority to bind the partner- 
ship by any act “for apparently carrying on in the usual way the 
business of the partnership of which he is a member.” * This may 
be taken to mean an act within the apparent course of business 
as carried on by his particular firm. It has been generally held 
that not only the course of business of his firm may be relied on as 
evidence of his authority, but the course of business of other firms 
in the same locality engaged in the same general line of business.” 





%® Sec. 8. (3) Any estate in real property may be acquired in the partnership 
name. Title so acquired can be conveyed only in the partnership name. 

% Holmes v. Jarrett, Moon & Co., 7 Heisk. (Tenn.) 506 (1872); Tidd v. Rines, 26 
Minn. 201, 211, 2 N. W. 497 (1879); Riddle v. Whitehill, 135 U. S. 621, 633 (1889); 
30 Cyc. 431. But see Byam ». Bickford, 143 Mass. 31 (1885); Walker v. Miller, 139 
N. C. 448, 52 S. E. 125 (1905). 

% Great Northern Fire Proof Hotel Co. v. Jones, 177 U. S. 449 (1899); Att’y 
General v. McVichie, 138 Mich. 387, 389, 101 N. W. 552 (1904). Compare Keystone 
Bank v. Donnelly, 196 Fed. 832 (1912). In Missouri a similar definition of corpora- 
tion appears in the statutes. 1 Rev. Stats. (1909), § 2963. 

% Sec. 9. See n. 66. 

% Woodruff v. Scaife, 83 Ala. 152, 154, 3 So. 311 (1887); Standard Wagon Co. 
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It is submitted that a narrower rule imposes an undue burden on 
the third person to learn the habits of the particular firm, and be- 
cause this Act is susceptible of a narrow interpretation the lan- 
guage of the English Act, “any act for the carrying on in the 
usual way business of the kind carried on by the firm,” should 
be substituted. 

Sec. 16 *” is believed by the draftsman to overrule Thayer v. 
Humbphrey.*® In that case there was a holding out of A as part- 
ner of B, but no real partnership. The court held that creditors 
of the ostensible firm were entitled to priority in distribution of 
the insolvent estate of B, the real sole proprietor of the business. 
This result was based on the ground of estoppel, and on the author- 
ity of In re Rowland® and Ex parte Hayman. But, as clearly 
shown by the opinion in the latter case, both these cases rest on 
the statutory doctrine of reputed ownership,’ which does not 





v. Few & Co., 119 Ga. 293, 295, 46 S. E. 109 (1903); Smith v. Collins, 115 Mass. 388, 
309 (1874); Buckley v. Wood & Co., 4 Pa. Sup. Ct. 391 (1897); Irwin ». Villiar, 
110 U. S. 499, 505 (1883). 

97 Sec. 16. (Partner by Estoppel.) (1) When a person, by words spoken or written 
or by conduct, represents himself, or consents to another representing him to any 
one, as a partner in an existing partnership or with one or more persons not actual 
partners, he is liable to any such person to whom such representation has been made, 
who has, on the faith of such representation, given credit to the actual or apparent 
partnership, and if he has made such representation or consented to its being made in 
a public manner he is liable to such person, whether the representation has or has not 
been made or communicated to such person so giving credit by or with the knowl- 
edge of the apparent partner making the representation or consenting to its being 
made. 

(a) When a partnership liability results, he is liable as though he were an actual 
member of the partnership. 

(b) When no partnership liability results, he is liable jointly with the other persons, 
if any, so consenting to the contract or representation as to incur liability, otherwise 
separately. 

(2) When a person has been thus represented to be a partner in an existing part- 
nership, or with one or more persons not actual partners, he is an agent of the persons 
consenting to such representation to bind them to the same extent and in the same 
manner as though he were a partner in fact, with respect to persons who rely upon the 
representation. Where all the members of the existing partnership consent to the 
representation, a partnership act or obligation results; but in all other cases it is the 
joint act or obligation of the person acting and the persons consenting to the repre- 
sentation. 

% or Wis. 276, 64 N. W. 1007 (1895). 

9 L. R. 6 Ch. App. 421 (1866). 

100 L. R. 8 Ch. Div. rr (1878). 

10. English Bankruptcy Act 1883, Sec. 44. 
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exist in this country. It is submitted that, while Thayer v. 
Humphrey is unsupportable and ought to be overruled, this Act, 
in declaring the liability to be joint, does not prevent a court which 
takes the same views as the Wisconsin court of the effect of the 
law of estoppel, from, as in that case, distributing the insolvent 
estate as if there had been a partnership. The law of estoppel 
still applies under this Act. 

Sec. 18 (k) empowers the majority to decide a question in the 
ordinary course of business as to which there is disagreement.™ 
No provision is made for cases of even division, as where there 
are two partners. The decisions are in conflict on this point.” 

While the word “lawful” is omitted from the definition of part- 
nership,’ we are assured by the draftsman that because unlawful- 
ness is a cause of dissolution,’ a partnership for a wholly unlawful 
purpose “is dissolved the moment it is created.”!°* While the 
unlawfulness of the agreement of partnership may well make it 
unenforceable as between the partners by any legal proceeding, yet 
it should be recognized in the interests of innocent third persons 
that a partnership has in fact been created, and such third persons 
should have the usual rights against the members of the partner- 
ship and its assets. Suppose a partnership formed for an entirely 
unlawful business and one partner without authority from his 
co-partner orders goods, which might be used for a lawful purpose, 





102 Harkness v. Russell, 118 U. S. 663, 669 (1886). 

108 Sec. 4. (Rules of Construction.) (2) The law of estoppel shall apply under 
this act. 

104 Sec. 18. (Rules Determining Rights and Duties of Partners.) (4) Any difference 
arising as to ordinary matters connected with the partnership business may be de- 
cided by a majority of the partners; but no act in contravention of any agreement 
between the partners may be done rightfully without the consent of all the partners. 

105 That the act may be done although the third person knows of the disagreement: 
Johnson Clark & Co. v. Bernheim, 76 N. C. 139 (1887); Campbell & Jones v. Bowen 
& Bird, 49 Ga. 417 (1873). Contra, Dawson v. Elrod, 1o5 Ky. 624, 49 S. W. 465 
(1899); Monroe v. Connor, 15 Me. 178 (1838). 

106 Sec. 6. (Partnership Defined.) (1) A partnership is an association of two or 
more persons to carry on as co-owners a business for profit. 

107 Sec. 31. (Causes of Dissolution.) Dissolution is caused: (3) By any event 
which makes it unlawful for the business of the partnership to be carried on or for the 
members to carry it on in partnership. 

108 The Uniform Partnership Act, with explanatory notes, p. 16. 

109 A corporation formed for a wholly unlawful purpose may make valid contracts 
with innocent third persons. Watp’s Pottock on Contracts, 3d ed. Williston 
490, N. 5. 
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from an innocent third person. Is the latter without remedy 
save against the person he actually dealt with, and has he no 
priority over separate creditors in joint assets? Such would seem 
to be the unfortunate result if the attempted partnership is as a 
matter of law never in existence. The root of the difficulty is in 
the conception of the illegal contract as a nullity, instead of as an 
actual contract subject to a personal defense as between the parties 
to it. 

Notice of dissolution is required in all cases except where the 
partnership is dissolved because it has become unlawful to carry 
on the business." It is a commendable change to require notice 
in case of dissolution by death or bankruptcy of a partner, but 
why not require it in case of dissolution because the business has 
become unlawful? No provision is made by the Act for such a case, 
and so the matter is left as at common law. It seems to be as- 
sumed that at common law notice is unnecessary in such a case, 
but the decisions to that effect are, so far as the writer has been 
able to ascertain, cases of dissolution by reason of war between 
the two countries wherein members of the firm are resident." 
One may well be bound to take notice of so public an event as 
war, but it seems an injustice in cases where the third person does 
not know of the foreign residence of a member of the firm with 
which he believes himself to be doing business, to refuse him a 
remedy against all members of the firm resident in his own coun- 
‘try who might have given him notice. In many other cases of 
illegality there is no reason for presuming notice. Suppose a 
partnership is formed for engaging in the liquor business in a 
city where such a business is licensed. Later the city votes for 


110 Sec. 35. (Power of Partner to Bind Partnership to Third Persons after Dis- 
solution.) (x) If the partnership is not dissolved because it has become unlawful to 
carry on the business, a partner cannot, after dissolution, bind the partnership to 
third persons by any act which is not necessary to wind up the partnership affairs or 
to complete transactions then unfinished unless, 

(a) Such third pérson, having had relations with the partnership by which a credit 
was extended upon the faith of the partnership, has had no knowledge or notice of the 
dissolution; or 

(b) Such third person, not having had business relations with the partnership by 
which a credit was extended to the partnership, has no knowledge or notice of the 
dissolution, and the fact of dissolution has not been advertised in a newspaper of 
general circulation of the place (or of each place if more than one) at which the part- 
nership business was regularly carried on. 

11 Griswold v. Waddington, 16 John. 439 (1819); 30 Cyc. 655, 671. 
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“no-license”’ and the liquor business becomes unlawful. One mem- 
ber of the partnership, without the knowledge of his partner, 
undertakes to continue the business unlawfully and orders goods 
in the firm name of a third person in a distant state who has dealt 
with the firm and who has no knowledge of the fact that in the 
city where the business is carried on the sale of liquor has been 
forbidden. If no notice of dissolution has been given he should 
be allowed to hold both partners. It is submitted that an inno- 
cent third person should be entitled to notice where the dissolu- 
tion is due to illegality as much as in any other case, and that the 
qualification “if the partnership is not dissolved because it has 
become unlawful to carry on the business” should be stricken out. 
In an indirect way, using a double negative, Sec. 35 "* makes 
a retired partner liable on a contract made after his retirement 
with a third person who has never had any previous dealings 
with the partnership, if he does not know of the dissolution and if 
no public notice has been given. The reason for such a rule is 
that the third person should be allowed to assume that the part- 
ner’s connection with the firm and liability for its obligations 
continues unless he has some notice to the contrary. It is an es- 
toppel. If the third person has never been informed of the part- 
ner’s connection with the firm, no credit is extended in reliance 
upon his supposed liability, and the reason for holding him liable 
on a contract to which he is not a party disappears. Accordingly 
it is generally held that a dormant partner need not give notice 
of retirement."* Some courts refuse to treat him as a dormant 
partner where the style of the firm name is such as to suggest other 
partners than those whose names are part of the firm name, e. g., 
“The X Company,” or “A, B & Co.” There is a conflict of au- 
thority on this point."* But the cases are agreed upon the proposi- 





12 See n. 110. 

13 Park v. Wooten’s Ex’r, 35 Ala. 242 (1859) (semble); Hornaday v. Cowgill, 54 
Ind. App. 631 (1913); Nuisbaumer ». Becker, 85 Ill. 287 (1877); Gorman ». Davis 
& Gregory Co., 118 N. C. 370, 24 S. E. 770 (1896); Kelley v. Hurlburt, 5 Cow. (N. Y.) 
534 (1826); Baptist Book Concern v. Carswell, 46 S. W. 858 (Tex. Civ. App., 1898); 
Vaccaro v. Toof, 9 Heisk. (Tenn.) 194 (1872); Bigelow »v. Elliot, x Cliff. 28 (1858) 
(semble); In re Stoddard Bros. Lumber Co., 169 Fed. 190 (1909). 

4 That notice is necessary: Goddard v. Pratt, 16 Pick. (Mass.) 412, 428 (1835); 
Elkinton v. Booth, 143 Mass. 479, 10 N. E. 460 (1887); Shamburg v. Ruggles, 83 Pa. 
148 (1876); and see Magill v. Merrie & Bullin, 5 B. Mon. (Ky.) 168 (1844); Edwards 
v. McFell, 5 La. Ann. 167 (1850); Deford v. Reynolds, 36 Pa. 325 (1860). Contra, 
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tion that one who has had no knowledge of the existence of the 
firm is not entitled to notice in any form.” 

Under Sec. 35 it appears that a retired partner is liable on 
obligations incurred in the firm name after dissolution even though 
the third person never heard of the firm while he was a member. 
It is submitted that this change of the law is unwarranted. As 
no note is made of it in the annotations on this section, it is possibly 
inadvertent. The section ought to be reconstructed so as to dis- 
pense with some of the confusing negatives and affirmatively to 
impose liability in the absence of knowledge or notice; and in 
the case of third persons who have had no business relations with 
the partnership whereby credit was extended to it the necessity 
for notice should be limited to such third persons as had knowl- 
edge of the existence of the partnership. 

Sec. 38 (1) "® confers on each partner certain rights as to the 
application of partnership property after a dissolution. It should 
be expressly stated that such rights may be enforced by the repre- 
sentative of a deceased partner. 

According to the English Bankruptcy Act,”’ our Federal Bank- 
ruptcy Act,"* and the weight of authority among our states," 
partnership creditors cannot share in the insolvent estate of a 
partner until his separate creditors are paid in full. For a his- 
tory of this rule, Re Wilcox and Robinson v. Security Co.™ 





Grosvenor v. Lloyd, 1 Met. (Mass.) 19 (1840); Hornaday »v. Cowgill, 54 Ind. App. 
631, ror N. E. 1030 (1913); Warren v. Ball, 37 Ill. 76 (1865); Kennedy v. Bohan- 
non, 11 B. Mon. (Ky.) 118, 120 (1850). 

15 Puritan Trust Co. v. Coffey, 180 Mass. 510, 62 N. E. 970 (1902); Swigert ». 
Aspden, 52 Minn. 565, 54 N. W. 738 (1893); Dowzelot v. Rawlings, 58 Mo. 75 (1874); 
Bank of Monongahela Valley v. Weston, 159 N.Y. 201, 211, 54 N. E. 40 (1899) 
(semble); Cook v. Slate Co., 36 Oh. St. 135 (1880); Benjamin v. Covert, 47 Wis. 375, 
385, 2 N. W. 625 (1879) (semble); Pratt v. Page, 32 Vt. 13 (1859); Ewart, ° 
ESTOPPEL, 518. , 

U6 Sec, 38. (Rights of Partners to Application of Partnership Property.) (1) 
When dissolution is caused in any way, except in contravention of the partnership 
agreement, each partner, as against his co-partners and all persons claiming through 
them in respect of their interests in the partnership, unless otherwise agreed, may 
have the partnership property applied to discharge its liabilities, and the surplus 
applied to pay in cash the net amount owing to the respective partners. . . . 

17 English Bankruptcy Act 1883, § 40 (3). 

18 J, §. Bankruptcy Act 1898, § 5 f. 

19 30 Cyc. 551. 

120 94 Fed. 84 (1899). 

121 87 Conn. 268, 87 Atl. 879 (1913). 
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may be consulted. It is illogical under any theory of partnership, : 
is contrary to the practice in civil law countries,” and as was said 
from the first by English courts, has nothing to support it but 
precedent. Some of our states have a contrary rule at common 
law. Others have, by statutes making joint obligations joint 
and several, overturned the conventional rule, at least so far as 
estates of deceased partners are concerned. It is to be hoped 
that eventually in all our courts of insolvency the liability of 
the partner to contribute to the payment of partnership liabili- 
ties, correctly described by this Act as a partnership asset,’ will 
be treated as on a parity with his other liabilities for purpose of 
distribution of his insolvent estate. Meanwhile it is not to be 
expected that a state such as Connecticut, whose highest court 
has so recently after the fullest consideration deliberately departed 
from the conventional rule, will return thereto in order to secure 
uniformity. 

The Act substantially adopts the conventional rule ”’ and pro- 
vides for payment of claims against the separate estate in the 


12 Brannan, “The Separate Estates of Non-bankrupt Partners,” 20 Harv. L. REv. 
588, 592. 

13 Ex parte Clay, 6 Ves. 813 (1802); Dutton v. Morrison, 17 Ves. 193 (1810). 

14 Robinson v. Security Co., 87 Conn. 268, 87 Atl. 879 (1913); Barton Nat. Bank 
v. Atkins, 72 Vt. 33, 45, 47 Atl. 176 (1900); Hutzler v. Phillips, 26 S. C. 136, 1 S. E. 
502 (1887); Webb v. Gregory, 49 Tex. Civ. App. 282, 108 S. W. 478 (1908). This 
result is reached by statute in Louisiana. Flower v. Creditors, 3 La. Ann. 189 (1848). 
In Kentucky separate creditors share the separate assets until their rate of dividend 
equals that received by partnership creditors from partnership assets; thereafter 
both classes of creditors share pari passu. Southern Bank of Kentucky v. Keiser, 
2 Duval, 169 (1865); Hill v. Cornwell, 95 Ky. 512, 26 S. W. 540 (1894). This rule 
is adopted by statute in Georgia. Johnson v. Gordon, 102 Ga. 350, 30 S. E. 507 
(1897). 

1% McLain & Blodgett v. Carson’s Adm’r, 4 Ark. 164 (1842); Ashby’s Adm’r ». 
Porter, 26 Gratt. (Va.) 455 (1875); Freeport Stone Co. v. Carey’s Adm’r, 42 W. Va. 
276, 26 S. E. 183 (1896). Similar statutes have been construed as not changing 
the rule of distribution. Smith v. Mallory’s Ex’r, 24 Ala. 628 (1854); Hundley »v. 
Farris’ Adm’r, 103 Mo. 78, 15 S. W. 312 (1890); Irby v. Graham, 45 Miss. 425 
(1872); Williams Adm’r v. Bradley, 7 Oh. Cir. Ct. 227 (1892). 

1% Sec. 40. (Rules for Distribution.) (a) The assets of the partnership are: I. 
The partnership property, II. The contributions of the partners necessary for the 
payment of all the liabilities specified in clause (6) of this paragraph. 

27 Sec. 40. (i) Where a partner has become bankrupt or his estate.is insolvent the 
claims against his separate property shall rank in the following order: 

I. Those owing to separate creditors. 

II. Those owing to partnership creditors. 

III. Those owing to partners by way of contribution. 
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following order: (a) those owing to separate creditors; (b) those 
owing to partnership creditors; (c) those owing to partners by way 
of contribution. This however introduces several changes into 
the law as it is established by the weight of authority. (1) A part- 
ner who has paid the partnership debts can at present prove for 
contribution against the insolvent partner’s estate and share 
pari passu with his other separate creditors.* Under this Act 
he would apparently be postponed until all other separate credi- 
tors had been paid. (2) At present a partner is not allowed to 
prove against the insolvent estate of his co-partner for a claim 
unconnected with the partnership and receive any dividend until 
all firm creditors have been paid, on the ground that otherwise 
he would be competing with his own creditors, 7. e., the unpaid 
partnership creditors.”° But he is allowed to take as a separate 
creditor where it would not injure the partnership creditors.” 
Under this Act a partner may apparently share with the other 
separate creditors of his insolvent co-partner in any case except 
when his claim is one for contribution. (3) At present, where there 
is no partnership estate and no living solvent partner, the part- 
nership creditors are allowed in the majority of the states to 
share pari passu with the separate creditors in the separate estate. 
As no provision is made for such exceptional case by this Act, it 
would probably be construed as excluding such exception. The 
Bankruptcy Act of 1898 has been thus construed.! 

Sec. 43 provides that the right to an account accrues at the 





28 Olleman v. Reagan’s Adm’r, 28 Ind. 109 (1867); Buseby v. Chenault, 13 B. 
Mon. 554 (1852); Payne v. Matthews, 6 Paige (N. Y.) 19 (1876); Amsinck »v. Bean, 
22 Wall. (U.S.) 395, 403 (1874); In re Dell, 5 Sawy. 344 (1878); Matter of Hirth, 26 
Amer. Bank. Rep. 666 (1911). Contra, Kirby v. Carpenter, 7 Barb. (N. Y.) 373 
(1849). 

29 Ex parte Ellis, 2 Gl. & J. 312 (1827); Ex parte Maude, L. R. 2 Ch. App. ss50 
(1867); Estate of Bennett, 13 Phila. 331 (1880). 

180 No possible surplus for firm creditors in insolvent debtor partner’s estate. Ex 
parte Topping, 4 DeG. J. & S. 551 (1865). Insolvent creditor partner’s estate sufficient 
to pay his separate debts, so that whatever additional came to his estate would enure 
solely for benefit of partnership creditors. Jn re Head, [1894] ‘1 Q. B. 638. 

181 AmES, CASES ON PARTNERSHIP, 343, 0.2. 30 Cyc. 552. 

182 Re Wilcox, 94 Fed. 84 (1899); Re Henderson, 142 Fed. 588 (1906), aff’d 149 
Fed. 975 (1906); Re Janes, 133 Fed. 912 (1904), certiorari refused sub nom. MacNabb 
v. Bank of Le Roy, 198 U. S. 583 (1904). Contra, Re Green, 116 Fed. 118 (1902); 
Re Conrader, 121 Fed. 801 (1902); In re Gray, 208 Fed. 959 (1913). 

183 Sec. 43. (Accrual of Actions.) The right to an account of his interest shall 
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date of dissolution in the absence of any agreement to the contrary. 
Under this section the ordinary orderly course of winding up by 
the liquidating partner might be disturbed at any time by an 
action brought by the retired partner or the representative of a 
deceased partner without showing any facts other than a dissolu- 
tion and the absence as yet of an accounting. The liquidating 
partner should be treated as a fiduciary, and if he has neglected 
or refused to perform his duty or acted in any other way adversely 
to the rights of those to whom it is his duty to account, an action 
should lie against him as against a trustee under similar circum- 
stances. He should not be subject to interference by the courts 
while in no way neglecting his duty.“ Ifa court grants an account- 
ing it must in due course make a decree, holding the partner 
who as a result of the accounting proves to be a debtor to his co- 
partner or co-partners liable in a certain amount, although some 
assets of the partnership cannot immediately be exactly ap- 
praised, and as to any of the assets the amount of the appraise- 
ments may not be realized. Moreover, if the action accrues 
at once, the Statute of Limitations begins to run, and if assets 
are received by a partner at a time subsequent to the dissolution 
by a period longer than the statutory period, there is no enforce- 
able obligation to account for them. There is at present consid- 
erable conflict on this point, but Professor Burdick has said, 
“This holding is correct in principle, that the statute does not begin 
to run until the partnership affairs have been settled and a balance 
struck.” 

The surviving partner should be treated not as a debtor, but as 
a fiduciary, and this view seems to be embodied in the sections 
declaring him to be a fiduciary as to benefits received without 





accrue to any partner, or his legal representative, as against the winding up partners 
or the surviving partners or the person or partnership continuing the business, at the 
date of dissolution, in the absence of any agreement to the contrary. 

14 Tt has been held that the right of action does not as a matter of law accrue on 
dissolution. McPherson v. Swift, 22 S. D. 165, 116 N. W. 76 (1908); Riddle v. White- 
hill, 135 U. S. 621 (1889); but only after a reasonable time has elapsed, Gilmore 2. 
Ham, 142'N. Y. 1, 36 N. E. 826 (1894); Gray v. Green, 142 N. Y. 316, 37 N. E. 
124 (1894); or an account is stated, Matthews v. Adams, 84 Md. 143, 35 Atl. 60 
(1896); or an adverse claim has been made by the partner in ‘possession, Thomas 
v. Hurst, 73 Fed. 372 (1896). 

185 30 Cyc. 720. Cases showing different rules on this point are collected in 30 Cyc. 
719, 721. 
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consent of co-partners,’* and denying his right to possess partner- 
ship property except for partnership purposes.’ Moreover, the 
representative of the deceased partner or a retired partner can 
elect to claim the profits attributable to the continued use of his 
share, instead of its value at the date of dissolution."* These pro- 
visions seem inconsistent with the section under consideration. 
In a comment on the corresponding section in a previous draft,*® 
the learned draftsman said, ‘‘The English Act makes the debt 
due at the time of dissolution. The provision here drawn is based 
on the principle that when one person manages property for an- 
other nothing is due until an account is stated.” Sec. 43 of the 
Act now recommended by the Conference is obviously drawn on 
a different principle, but the draftsman does not in his explanatory 
notes give any reason for the change or make any comment 
whatever on this section. It is submitted that the provision of 
the previous draft should be substituted for Sec. 43. 

This article has been devoted primarily to a consideration of 
what are in the opinion of the writer important defects in the 
proposed Act. The Act contains, nevertheless, many commendable 
features, which cannot because of lack of space be enumerated. 





186 Sec. 21. (Partner Accountable as a Fiduciary.) (1) Every partner must ac- 
count to the partnership for any benefit, and hold as trustee for it any profits derived 
by him without the consent of the other partners from any transaction connected with 
the formation, conduct, or liquidation of the partnership or from any use by him of its 
property. 

187 Sec. 25 (2) (d). Seen. 73. 

188 Sec. 42. (Rights of Retiring or Estate of Deceased Partner when the Business 
is Continued.) When any partner retires or dies, and the business is continued under 
any of the conditions set forth in § 41 (1, 2, 3, 5, 6), or § 38 (2b), without any set- 
tlement of accounts as between him or his estate and the person or partnership con- 
tinuing the business, unless otherwise agreed, he or his legal representative as against 
such persons or partnership may have the value of his interest at the date of dissolu- 
tion ascertained, and shall receive as an ordinary creditor an amount equal to the 
value of his interest in the dissolved partnership with interest, or, at his option or at 
the option of his legal representative, in lieu of interest, the profits attributable to 
the use of his right in the property of the dissolved partnership; provided that the 
creditors of the dissolved partnership as against the separate creditors, or the repre- 
sentative of the retired or deceased partner, shall have priority on any claim arising 
under this section, as provided by § 41 (8) of this act. 

189 Draft D. Sec. 50. (Accrual of Actions.) Subject to any agreement between 
the partners the amount due from the liquidating partner or the surviving partners 
or the person or partnership continuing the business to the other partners or the 
representative of a deceased partner in respect to their shares in the partnership is a 
debt due at the time an account is stated as to all matters covered by the account. 
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The greater part of the provisions whereby the law is changed 
or conflicts settled are mitigations of the logical consequences 
of applying the aggregate theory on which the draftsman has 
ostensibly proceeded, such as the qualifications of the partner’s 
right in specific partnership property,“ which would necessarily 
be implied without express formulation if the entity theory 
were avowedly adopted. While the Act contains improvements 
in the law of many states, it is submitted that no state should adopt 
it without eliminating the defects which have been indicated. 
Judson A. Crane. 


CAMBRIDGE, Mass. 





140 See n. 73. 








HARVARD LAW REVIEW 


Published monthly, during the Academic Year, by Harvard Law Students 

















SUBSCRIPTION PRICE, $2.50 PER ANNUM .......- 85 CENTS PER NUMBER 
Editorial Board 
Rosert P. PAtrerson, President. MontcoMEryY B. ANGELL, Treasurer. 
Jutrus H. Ampere, Note Editor. CuesTeER A. McLain, Book Review Editor. 
S. PARKER GILBERT, JR., Case Editor. Louis W. McKERNAN, 
Leonarp D. ApxIns, James A. McLAucaiin, 
EArteE C. BAILiz, CALVERT MAGRUDER, 
CHAUNCEY BELKNAP, E. WILLOUGHBY MIDDLETON, 
F. WALTON Brown, SPENCER B. MONTGOMERY, 
Pav Y. Davis, T. BRooKE PRICE, 
RicHarp C. Evarts, CLARENCE B. RANDALL, 
Joun L. HANNAN, J. Epwin Roppey, Jr., 
ALEXANDER I. HENDERSON, Etuiotr D. Smita, 
GERARD C. HENDERSON, VANDERBILT WEBB, 
Henry E. McEtwan, Jr., Raymonp S. WILEINS, 


OLIVER WOLCOTT. 





THE PRESENT APPROACH TO CONSTITUTIONAL DECISIONS ON THE 
Britt oF Ricuts. — Constitutional decisions significantly demonstrate 
that “general propositions do not decide concrete cases.” But the 
manner of approach to such general propositions, the rigidity or flexi- 
bility which is assumed for their content, do decide cases. In 1907 a 
unanimous Court of Appeals in New York declared unconstitutional a 
statute prohibiting night work for women, as a denial to women of 
“equal rights with men.” ! Refusing to be bound by its earlier de- 
cisions the. same court has now sustained the second attempt of the 
legislature to prohibit night work by women, sustained it as a protective 
measure of the state to safeguard the health of its women engaged in 
industry, and therefore as a measure in the interest of the “general 
welfare of the people of the state.” People v. Charles Schweinler Press, 
53 N. Y. L. J. 81. In neither opinion is there any dispute as to general 
principles; nay more, there is no conflict whatsoever between the legal 
principles applied by the two cases. But the application of the same 
legal principles to the same statute? produces a complete reversal in re- 
sult — a result of incalculable importance when translated into terms 
of wealth and welfare. Evidently, then, we are in the presence of a 
change of temper in the court, involving a change in the content of 
familiar legal principles, a change in judgment screened by formal prin- 

1 People v. Williams, 189 N. Y. 131, 81 N. E. 778, 20 Harv. L. REv. 653. 


2 There is a slight difference in detail between the two statutes which the Court, 
with fine candor, dismissed as irrelevant to the constitutional issue. 
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ciples, the judgment, that is, ‘as to the relative worth and importance 
of competing legislative grounds, often an inarticulate and unconscious 
judgment, it is true, and yet the very root and nerve of the whole pro- 
ceeding.” * 

At such a period of legislative emphasis in the law as the present, 
with reasonable likelihood of extension of state activity, such a change of 
attitude on the part of the highest court in the largest industrial state 
in the Union would in itself be amply significant to arouse lawyers to 
inquire as to the implications of such a decision. When, however, the 
New York court only illustrates a nation-wide phenomenon, such an 
inquiry, and a professional readjustment to its results, are imperative. 
The Schweinler decision involves, it is submitted, three implications of 
vital moment to constitutional adjudications, once they become part of 
the emotional stock as well as the intellectual belief of the profession. 

First: Questions as to the constitutionality of modern social legis- 
lation are substantially questions of fact. The formule of the Bill of 
Rights do not furnish yardsticks by which the validity of specific statutes 
can be measured. Concepts like “liberty” and “due process” are too 
vague in themselves to solve issues. They derive meaning only if 
referred to adequate human facts. The legal principles cannot be applied 
in vacuo. In the famous Ives case ‘ a great body of industrial and social 
data gathered by the Wainright Commission, on which the New York 
legislature acted in passing the workmen’s compensation act, was 

brushed aside as irrelevant to “the purely legal phases of the contro- 
versy.” In the Schweinler case the same court considered at length the 
data as to the relation of night work to women’s health, gathered by the 
Factory Investigating Committee, upon which the New York legisla- 
ture based the act in question. Deference to this data was the very 
foundation of the court’s decision on the legal question. 

Secondly, and closely following as a corollary, inasmuch as facts are 
dynamic, constitutional decisions upon which they must be based can- 
not be static. Conditions change, legislation deals with these changed 
conditions, and so must the courts. A book like Miss Goldmark’s 
“Fatigue and Efficiency” completely undermines prevalent assumptions 
as to facts and, thereby, may well destroy the very groundwork of prior 
judicial decisions. Therefore the doctrine of stare decisis has no legiti- 
mate application to constitutional decisions where the court is pre- 
sented with a new body of knowledge, largely non-existing at the time 
of its prior decision. This was precisely the situation in the Schweinler 
case. The seven years that elapsed between it and the Williams case 
developed an overwhelming mass of authoritative data, and it is by the 
light of such new knowledge that the justification of legislative action 
must be determined. Therefore a difference in attitude or result of 
constitutional decisions very frequently reflects only a corresponding 
development in the technique, or the new material, of the related social 
sciences. But frequently the court is left without proper aid as to the 





* This profound observation Mr. Justice Holmes has often given expression to in 
his writings and decisions: see 10 Harv. L. Rev. 457, 466; THe Common Law, 35, 
365 Vegelahn v. Guntner, 167 Mass. 92, 105-106; Lochner ». New York, 198 U. S. 45, 


76. 
4 Ives v. South Buffalo R. Co., 201 N. Y. 271, 94 N. E. 431. 
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existing facts supporting contested legislation, and herein we touch 
most intimately the responsibility of the profession and especially of 
legal education. These issues cannot be disposed of as abstract legal 
questions. Law must be related to the other social sciences. When the 
New York Court of Appeals refuses to follow the Williams case, because 
“of failure adequately to fortify and press upon our attention the con- 
stitutionality of the former law as a health and police measure, and to 
sustain its constitutionality by reference to proper facts and circum- 
stances,” it draws a heavy indictment against the Bar. Undoubtedly 
the last few years have seen progress. In fact since the Muller case,’ a 
new method of presenting constitutional questions to courts has grad- 
ually made its way, namely, by pressing home justification for a given 
statute by an authoritative marshalling of facts directed to the specific 
subject matter and the specific circumstances of particular jurisdictions.® 

Thirdly, there is involved a changing realization of the proper scope 
of the judiciary in the distribution of governmental powers. Of course 
lip service has always been paid to the fundamental of American con- 
stitutional law, that the wisdom or justice of legislative policy is entirely 
outside the judicial province. But the rule has not always been honored 
in observance. Its application necessarily has become obscured where 
issues that involve conflicts of fact — such as the regulation of hours 
and conditions of employment — are treated as detached principles of 
law. But the matter lies deeper than that. We needed to be reminded 
authoritatively that “the Fourteenth Amendment does not enact Mr. 
Herbert Spencer’s ‘Social Statics.’” Here, as elsewhere, the emphasis 
makes the song. In the Williams case there is clearly discernible a 
feeling on the part of the court that it is its duty to serve as a barrier 
against the current tendency of collectivist legislation.’ A different note 
is struck when the same court in one of its recent decisions,® of which 
the Schweinler case is the culmination, quotes approvingly the admoni- 
tion of the Supreme Court, “it must be remembered that legislatures 
are ultimate guardians of the liberty and welfare of the people in 
quite as great a degree as the courts.” ® The admonition is profoundly 
important, particularly at a time of active legislation. It is an admoni- 
tion that was sounded long ago before the controversial days by a great 





5 Muller v. Oregon, 208 U. S. 412. 

6 See Briefs in Stettler ». O'Hara (minimum wage case) now pending before the 
Supreme Court of the United States on appeal from Oregon (139 Pac. 734). An ex- 
amination of the briefs in the much criticised case of Coppage v. Kansas, 236 U. S. 1, 
makes one wonder whether a different result might not have been reached if the Court 
had had before it the mass of material available, at this stage of things, to demonstrate 
that prohibiting economic coercion against trade unions is a measure for industrial 
peace, a means of securing “the equality of position between the parties in which 
liberty of contract begins.” 

7 “The tendency of legislatures, in the form of regulatory measures, to interfere 
with the lawful pursuits of citizens is becoming a marked one in this country, and it 
behooves the courts, firmly and fearlessly, to interpose the barriers of their judg- 
ments, when invoked to protect against legislative acts, plainly, transcending the 
power conferred by the Constitution upon the legislative body.” People v. Williams, 
189 N. Y. 131, 135. 

8 People v. Crane, 108 N. E. 427, 28 Harv. L. Rev. 408, 628. 

® Missouri, K. & T. R. Co. v. May, 194 U. S. 267, 270; see also Oceanic Naviga- 
tion Co. v. Stranahan, 214 U. S. 320, 340; Pacific Telephone Co. v. Oregon, 223 U. S. 
118, 150. 
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teacher of constitutional law, with the vision of a statesman, James 
Bradley Thayer, to the end that responsibility for mischievous or in- 
adequate legislation may be sharply brought home where it belongs, 
— to the legislature and to the people themselves.” 

Felix Frankfurter. 





DvuE Process oF LAW IN THE FRANK CasE. — Leo Frank, after three 
unsuccessful attempts to have a conviction of murder set aside by the 
Supreme Court of Georgia! and a fruitless application to the Supreme 
Court of the United States for a writ of error,’ petitioned a United States 
District Court for a writ of habeas corpus. The denial of this petition 
without a hearing on the facts was recently upheld by a majority de- 
cision of the Supreme Court.’ Frank v. Mangum, 35 Sup. Ct. 582. 
While the dramatic interest of this cause célébre has been uppermost 
in the popular mind, the intricate legal issues of the latest appeal make 
it noteworthy for the profession. The appellant sought to raise the 
constitutional question necessary for federal habeas corpus * by con- 
tending that he had been deprived of due process of law, first by the 
reception of the verdict in his absence, and secondly by mob domination 
of the jury. 

The court was unanimous that the first position could not be main- 
tained. Due process of law does not forbid a state statute depriving 
criminals of indictment and trial by grand and petit juries, and the right 
to appeal.® As presence of the accused at all stages of the trial is not an 
essential of due process,® it is submitted that a statute compelling the 
accused to waive his absence at the reception of the verdict unless 
timely advantage were taken of it should be upheld as a reasonable meas- 
ure to prevent dilatory tactics without impairing substantial justice. 
In the principal case there was no such statute, but the state court held 
that under the local practice appellant’s failure to rely upon this known 
ground on the first motion for a new trial amounted to such a waiver.’ 
If such a rule had in fact been previously established by the courts, a 
decision in conformity therewith would be no more objectionable than a 
statute. The appellant contended, however, that the court’s decision 
was an erroneous departure from the established state law * and hence a 
deprivation of due process. But even if the state court’s decision, which 
seems well supported, overruled previous authorities, the Fourteenth 
Amendment would not give the federal courts jurisdiction to disregard 





10 See THAYER, LEGAL EsSAys, pp. 39, 41. 


1 Frank v. State, 141 Ga. 243, 80 S. E. 1016, 27 Harv. L. REv. 762; Frank ». State, 
83 S. E. 233 (Ga.) ; Frank ». State, 83 S. E. 645 (Ga.). 

2 In the Matter of Frank, Petitioner, 235 U. S. 694 (without opinion). 

8 Holmes, J., and Hughes, J., dissenting. For a more detailed statement of the 
case, see RECENT CASES, p. 810. 

4U.S.R. S. 753. 

5 Hurtado v. California, r10 U. S. 516; Maxwell ». Dow, 176 U. S. 581; Andrews 
v. Swartz, 156 U.S. 272. 

6 Howard v. Kentucky, 200 U. S. 164. 

7 Cawthon ». State, 119 Ga. 395, 46 S. E. 897; Leathers v. Leathers, 138 Ga. 740, 
76 S. E. 44. 

8 Citing Nolan v. State, 53 Ga. 137; S.C. 55 Ga. 521. 
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this erroneous ruling unless a statute embodying the new rule laid down 
would be itself unconstitutional. The appellant’s further contention 
that an alteration in the course of decisions would be an ex post facto 
law is clearly untenable, for this clause applies only to legislation.’° 

But the second point gave the court more trouble. The majority ap- 
parently conceded that conviction by a jury dominated by a mob, even 
in a court of competent jurisdiction by the law of its creation, would not 
be due process. If such a conviction is upheld by a state court of appeal 
it is more than an erroneous departure from the requirements of the state 
law. A statute to legalize lynch law would be unhesitatingly struck down. 
A single decision upholding it is equally obnoxious to the Fourteenth 
Amendment, which is not, like the ex post facto clause, restricted in its 
application to legislation alone." Although this might at first seem clearer 
in the case of habitual departure from a valid statute,” the Amendment 
was designed to protect the individual,” and the invidious discrimination 
of the state agency against a single victim falls within the additional pro- 
hibition against denying to any person the equal protection of the laws. 
This view may lead to a potential federal question in every state case. 
But many determinants of the line which divides mere errors from con- 
stitutional infringements are furnished by the cases settling what statu- 
tory modifications of procedure are invalid. And the practical difficulty 
cannot prevent intervention by the federal courts where due process is 
denied. 

Manifestly, where such a question is raised, the Supreme Court must 
have the right on writ of error to go behind the state court’s finding of 
facts and independently examine the record. Otherwise a state court 
could deprive the Supreme Court of jurisdiction by an erroneous finding 
that alleged facts did not sufficiently establish mob domination of a 
jury.“ Ata hearing to determine whether habeas corpus shall issue, the 
federal court in addition is authorized by statute to investigate all facts, 
even extraneous to the record, bearing upon the petitioner’s alleged un- 
constitutional detention.” As this was conceded by the majority in the 
principal case, the discussion narrowed down to the question whether 
the petition showed upon its face that the appellant was not entitled to 
a hearing. The federal courts are properly cautious in exercising the 
delicate jurisdiction by which a state is deprived of its custody over a 
convicted criminal. No hearing will be granted where the state courts 





® Central Land Co. 2. Laidley, 159 U. S. 103; Im re Converse, 137 U. S. 624; Storti 
v. Massachusetts, 183 U. S. 138; but see for an able argument contra, ‘The Supreme 
Court of the United States and the Enforcement of State Law by State Courts,” by 
— Henry Schofield, 3 Itt. L. REv. 195; of. WILLOUGHBY, THE CONSTITUTION, 

472. 

2° Ross v. Oregon, 227 U. S. 150. 

i Ex parte Virginia, 100 U. S. 339; Scott v. McNeal, 154 U. S. 34. See Judge 
Swayze in 26 Harv. L. REv. 1, 2. 

2 Yick Wo v. Hopkins, 118 U. S. 356; see WiLLoucHBy, THE CoNSTITUTION, § 759. 

1% The single victim of a court decision which violated the Fourteenth Amendment 
was protected in Chicago, B. & Q. R. v. Chicago, 166 U. S. 226; Scott v. McNeal, 
supra. 

4 Cf. the right of the Supreme Court to go behind the state court’s findings in cases 
under the contract clause, to ascertain whether a valid contract existed. Jefferson 
me — v. Skelly, 1 Black (U.S.) 436; McCullough ». Virginia, 172 U. S. 102. 
1 R.S. 754-761. 
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have not finally disposed of the case,* and even then the petitioner may 
. be left to his writ of error to the United States Supreme Court.!” In the 
principal case, the petitioner relied upon a bald reassertion of the same 
facts which, as the petition showed, had been twice found untrue by the 
Supreme Court of Georgia. While, as has been seen, this conclusion is by 
no means binding, the majority may well be justified i in refusing a hear- 
ing without the allegation of some additional facts or reasons why the 
state court’s findings should be treated with such scant respect. The 
court may reasonably assume that the petitioner’s case has been put in 
its strongest aspect on the petition. Any other rule of pleading would 
make the writ of habeas corpus peculiarly efficient as a weapon to prolong 
trials and postpone punishments.!® 





THE Maxim: No PRESUMPTION UPON A PRESUMPTION. — Authorities 
on the law of evidence generally agree with the remark of a recent text- 
writer that the term “presumption ”’ is, in the law, “entirely superfluous” 
and “principally used, at the present time, on account of its convenient 
obscurity.” ! This censure applies both to what are called “presump- 
tions of law” and what are called “presumptions of fact.” * The former 
is simply a cloak to cover various rules of substantive law.’ For in- 
stance, the courts really created a rule of property that adverse posses- 
sion for twenty years bars the disseisee when they said that a lost 
grant would be “presumed” as a matter of law after that period. The 
latter is an imposing term usually signifying that the jury has been logical 
and reasonable in drawing certain inferences from proven facts.* If 
there be obscurity due to failure to analyze and see in just what sense 
the word is used when used singly, it is doubly delusive when encountered 
in the common maxim, “there shall be no presumption upon a presump- 
tion.” This doctrine, though capable of other interpretations, is limited 
in the books to the meaning that an inference, sometimes called a “‘pre- 
sumption of fact,” may not be based upon another inference, but must 


16 Baker v. Grice, 169 U. S. 284; Im re Wood, 140 U.S. 278. Cf. Gray, J., in Whitten 
v. Tomlinson, 160 U. S. 231, 240, “To adopt a different rule would unduly interfere 
with the exercise of the criminal jurisdiction of the several states and with the per- 
formance by this court of its proper duties.” 

17 See Cook v. Hart, 146 U. S. 183, 194; WiLLoucHBy, THE CoNSTITUTION, § 71. 

18 a CxHurcH, HABEAS CorPUS, 149, n. 3; cf. GUTHRIE, FOURTEENTH AMENDMENT, 
177 ff. 


1 See 2 CHAMBERLAYNE, MODERN LAw oF EvIDENCE, § 1026; 4 WicMmorE, Ev1- 
DENCE, § 2491; J. B. Thayer, “Presumptions and the Law of Evidence,” 3 Harv. L. 
REv. 141, 166. 

2 J. B. Thayer, supra, at p. 166. “In dealing with the subject of evidence it is 
expedient to avoid the use of these terms, presumptions of law and presumptions of 
fact, for they do not help the discussion, and they are worse than useless, from their 
ambiguity.” 

* See J. B. Thayer, supra, at p. 148; Best, EVIDENCE, 11 ed., § 304. “‘Presump- 
tions of law are in reality rules of law and a part of the law itself.” Doane v. Glenn, 
1 Colo. 495, 504. 

4 See Best, EvipENCE, § 304; CHAMBERLAYNE, EVIDENCE, § 1027. “A presumption 
of fact is an inference which a reasonable man would draw from certain facts which 
have been proved to him. Its basis is in logic; its source is in probability.” Liver- 
pool, etc. Ins. Co. v. Southern Pacific Co., 125 Cal. 434, 58 Pac. 55. 
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be drawn from some fact “established in direct evidence, as if it were 
the very fact in issue.” > The rule in this form has been vigorously 
attacked by Dean Wigmore;*® but it nevertheless crops up with fre- 
quent recurrence, sometimes with unfortunate results.’ Usually the 
decisions appear correct in result; some may be explained on the gen- 
era] ground that there was not sufficient evidence to support a verdict; ® 
in others the primary facts upon which the structure of the jury’s reason- 
ing was built were not clearly established; ® in still others, the inferences 
asked were unreasonable; but in all the maxim did nothing but give 
a confused and unsatisfactory explanation of a correct result. 

A recent case in which the maxim was invoked shows its usual appli- 
cation. Aichison, T. & S. F. Ry. Co. v. De Sedillo, 219 Fed. 686. In 
this case, it was necessary, in order to charge the railroad with the viola- 
tion of a duty of due care, to prove that the deceased was struck at a 
certain crossing. His body was found on the track five hundred feet 
below the crossing. A foot severed from the body was found caught in a 
frog at an intermediate point. Footprints were found at the crossing, 
and two marks, such as might have been made by a body dragged along 
by a train, extended from the crossing to the point near where the body 
was found. The jury was asked to infer that the footprints were those 
of deceased, and from this and the marks along the track to infer that 
he was struck at the crossing and dragged along to the point where his 
body was found. A verdict for the plaintiff was set aside because 
founded on “a presumption upon a presumption.” If the result was cor- 
rect, it was simply on the ground that the plaintiff’s case was too weak 
and conjectural to go to the jury. But had there been evidence from 
which the jury might reasonably have inferred that the footprints at 
the crossing were those of the deceased, it would seem on principle that, 
coupling that inference with the other facts of the case, the jury might 
again reasonably have inferred that the deceased was struck at the cross- 
ing, and so on ad infinitum. 

‘ In general, it is only where the court feels that the evidence presented 
is insufficient to support a verdict that it bothers to forbid inference 
upon inference. Manifestly, in any case of circumstantial evidence, the 
ultimate conclusion from the facts is arrived at through a series of in- 
ferences." Thus, a jury may infer from handwriting peculiarities that 
defendant wrote a threatening letter, and from this fact infer that it was 
he who murdered deceased. This logical process occurs every day, 
under the very noses of courts which proclaim that there may be no pre- 
sumption upon a presumption. The true rule is that if the primary 





5 STARKIE, EVIDENCE, pt. 1, p. 80, quoted in United States v. Ross, 92 U. S. 281, 
284; 2 CHAMBERLAYNE, EVIDENCE, § 1029; 2 WHARTON, EvIDENCE, 2 ed., § 1226. 

6 y WicMoRE, EvIpENCE, § 41. 

7 Globe Accident Ins. Co. v. Gerisch, 163 Ill. 625, 45 N. E. 563. 

8 Douglass v. Mitchell, 35 Pa. St. 440; Shoeman v. Temple Salety Deposit Vaults, 
189 Ill. App. 316. 

® Bycynski »v. Illinois Steel Co., 115 Ill. App. 326. 

10 Lamb v. Union Ry. Co., 195 N. Y. 260, 88 N. E. 371; Phila. City Pass. Ry. Co. 
v. Henrice, 92 Pa. St. 431; Manning ». John "Hancock Mut. L. Ins. Co., 100 U. S. 693; 
ey a4 v. Smoky Hollow "Coal Co., 121 Ia. 121, 96 N. W. 718; United States ». Ross. 

2 U.S. 281. 

. 11 See 1 WIGMORE, EVIDENCE, § 41. 
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fact is sufficiently established to be the basis for a reasonable inference, 
such inference may be drawn and used in connection with other facts, 
or even alone, as the foundation for a fresh inference.” If each inference 
is reasonable, the verdict, which is the final inference, cannot fail to be 
reasonable, and hence unimpeachable. This sounder rule is sometimes 
stated as an exception to the maxim that there shall be no presumption 
on a presumption; but it is apparent that the exception, rightly under- 
stood, eats up the rule. Like numerous other impressive legal phrases, 
which serve but to obscure,’* the maxim may profitably be discarded. 





CoNTROL RETAINED BY THE INCORPORATING STATE OVER THE OBLI- 
GATIONS OF A FOREIGN CORPORATION. — Two conflicting decisions, 
handed down within a few months of each other on precisely the same 
state of facts, illustrate the perplexing uncertainty which prevails con- 
cerning the extent of legislative control over the obligations of a foreign 
corporation retained by the sovereign of its domicile. In each case the 
plaintiff joined, in New York, a Canadian mutual benefit insurance 
association. By the authority of an act of the Canadian Parliament, 
subsequently adopted, an otherwise unauthorized assessment was levied 
on the members of the association, and declared a lien on their policies. 
In a suit to enjoin the enforcement of the lien, the Supreme Court of 
New York held it invalid. M’Clement v. Supreme Court, I. O. F., 88 
Misc. 475. On the same facts, in an action on the policy, a federal court, 
sitting in New York, reached the opposite conclusion. Stockwell v. 
Supreme Court, I. O. F., 216. Fed. 205 (Dist. Ct., W. D., N. Y.). 

The question of what law governs the obligation and the discharge of 
contracts is one as to which there is still no consensus of legal opinion.! 
A discussion of this problem in relation to the principal cases, however, 
would be futile, for in each case, the place of making was identical 
with the place of performance. Furthermore, the principle invoked by 
the federal court operates entirely without regard to the law that would 
normally govern a contract. Following the case of Canada Southern Ry. 
Co. v. Gebhard, this court affirms broadly that as to contracts with a 
foreign corporation, the local law is subject in all respects to the legisla- 
tive control that may be constitutionally exercised over the corporation 
at its domicile. To some extent, this notion is a familiar one. Thus it 
is elementary that the creating sovereign can put an end to the existence 





12 See BEST, PRESUMPTIONS OF LAW AND FACT, p. 247, “‘The existence of the prin- 
cipal or any intermediary evidentiary fact may be inferred from another, which is 
only the probable consequence of a third.” 

18 Hinshaw v. State, 147 Ind. 334, 363, 47 N. E. 157, 166. “This process of tallying 
and confirming each circumstance by the others does not infringe the general rule 
that one inference cannot be based on another. There is an important exception to 
that rule, however. A fact in the nature of an inference may itself be taken as the 
basis of a new inference, whether intermediate or final, provided the first inference has 
the required basis of a proved fact.” 

14 See Judge Smith, “The Use of Maxims in Jurisprudence,” 9 Harv. L. REv. 13. 


1 For a statement of the conflicting views, see a series of articles by Prof. J. H. 
Beale in 23 Harv. L. REV. 1, 79, 194, 260; see also, BEALE, SUMMARY OF THE CON- 
FLIct oF Laws, § 97. 

2 rog U.S. 527. 
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of the corporation everywhere.’ Moreover, if the right has been re- 
served, it may appoint a successor to all the rights of action belonging 
to the corporation. The shareholder’s liability for the debts of the 
corporation is likewise governed by the law of the incorporating state.® 
Limitations imposed in the charter hamper the corporation wherever it 
is allowed to do business. And, finally, it was established by the Geb- 
hard case that all persons dealing with a foreign corporation are bound 
by subsequent legislation altering the powers and obligations of the cor- 
poration, which is valid by the law of the corporation’s domicile, even 
though such legislation would be unconstitutional if tested by the law 
governing the contract.’ It is essential, however, that such statutory 
changes be constitutional by the law of the state of charter, and this 
requirement, in view of the provisions of our federal and state constitu- 
tions, practically limits the doctrine to corporations created outside of 
the United States.® 

To determine the application of these authorities to the principal cases, 
it is essential to inquire into the precise nature of the assessment. It is 
clear in the first place that it created no personal obligation which the as- 
sociation could have enforced against the insured,’ and it is therefore un- 
necessary to seek consent by the member to the legislative jurisdiction 
of Canada. But the assessment did purport to establish a lien on the 
policy in favor of the association, and to discharge its obligation to that 
extent. In so far as the holder of a mutual benefit insurance policy 
corresponds to a stockholder in a corporation,’ his position with respect 
to assessments of this kind appears to depend on the law of the state of 





8 Remington v. Samana Bay Co., 140 Mass. 494, 5 N. E. 292; Marion Phosphate 
Co. v. Perry, 74 Fed. 425; Princess of Reuss v. Bos, L. R. 5 H. L. 176. See also Rust 
v. United Waterworks Co., 70 Fed. 129, where it was held that officers of the corpora- 
tion enjoined from acting for the corporation by the courts of its domicile could not 
act abroad. 

4 Relfe v. Rundle, 103 U. S. 222. 

5 Bernheimer v. Converse, 206 U. S. 516; Howarth ». Lombard, 175 Mass. 570, 
56 N. E. 888; see 23 Harv. L. REv. 37. 

6 Thus it is well settled that the wira vires nature of an act is to be determined by 
the law of the domicile; Banque Franco-Egyptienne v. Brown, 34 Fed. 162; Southern 
Mut. Aid Ass’n v. Cobb, 60 Fla. 198, 53 So. 505; Fidelity Mut. Life Ass’n 2. Ficklin, 
74 Md. 172, 21 Atl. 680; Warner v. Delbridge & C. Co., 110 Mich. 590, 68 N. W. 283. 
But of course a statute of the state of charter may be construed to be inapplicable to 
acts done outside the state. Metropolitan L. Ins. Co. v. Bradley, 98 Tex. 230, 82 
S. W. 1031; Grevenig v. Washington L. Ins. Co., 112 La. 879, 36 So. 790. Cf. Supreme 
Council of Royal Arcanum v. Brashears, 89 Md. 624, 43 Atl. 866, where a statute of the 
incorporating sovereign was construed to apply outside the state in order to secure 
uniform treatment of all members of the association. 

7 This rule must rest on the ground that the obligations of foreign corporations are 
inherently subject to the law of the state of their creation. It seems impossible to argue 
that the parties, when making the contract, agreed on that law as the one to discharge it. 

8 It has been held that subsequent statutes passed at the domicile, which would 
be invalid there as impairing the obligation of contracts, will not be recognized else- 
where as binding those who have contracted with the corporation. Provident Sav. 
Life Assur. Soc. v. Bailey, 118 Ky. 36, 80 S. W. 452; Green v. Supreme Council of 
Royal Arcanum, 206 N. Y. 591, 100 N. E. 411. 

a ee v. Clark, 174 Ill. 279, 51 N. E. 222; Gibson ». McGrew, 154 Ind. 273, 56 

. E. 674. 

10 Thus it is often loosely said that the holder of a mutual insurance policy is both 
insurer and insured, and stands in the position of a stockholder in the corporation. 
See NIBLACK, BENEFIT SOCIETIES, pp. 9, 471; 2 May, INSURANCE, 4 ed., §§ 548, 549. 
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charter in the same way that the stockholder’s liability for assessments," 
or to have liens declared on his stock ” is determined by valid regulations 
of the incorporating sovereign. Entirely apart from this, however, the 
assessment may be considered as equivalent to a partial discharge of the 
policy. The situation is then exactly covered by the authorities. For 
anything done at the legal home of the corporation under the authority 
of its constitutionally enacted laws “which discharges it from liability 
there, discharges it from liability everywhere.” * Even if resort to a 
new corporate power to insert this added condition precedent to liability 
be thought necessary, the situation is controlled by the broad language 
of the Gebhard case, although that decision on its facts may be limited 
to the discharge of obligations. 

The only avenue of escape from this conclusion is the one taken by the 
New York case. It is, of course, well settled that local policy may lead 
a state to refuse to recognize a corporate power granted by a foreign 
sovereign.“ By the same token, in view of the rigorously asserted policy 
of our law which finds expression in the Contract Clause, it is said that 
foreign corporations should be given no greater opportunity to avoid 
their obligations by the aid of a friendly legislature than is accorded to 
corporations created within the state.” But on the whole, it seems un- 
wise to give effect to such an uncertain principle for the sake of pro- 
tecting those who know that they are dealing with corporations created 
by sovereigns outside of the United States, and should realize that they 
are at the mercy of the sovereigns with whose creatures they deal. 





THE FOURTEENTH AMENDMENT AND THROUGH CONNECTING CARRIAGE. 
— At common law through connecting carriage of carload shipments was 
beyond the scope of a rail carrier’s public duty, and so was entirely 
dependent on unregulated private arrangement between connecting 
carriers.! Perhaps a single exception existed in a duty to accept and for- 
ward carload shipments, without reloading, when tendered at a point of 





11 See supra, n. 5. No case has been found in which subsequent statutory liability 
was sought to be imposed on shareholders by a sovereign other than one of the United 
States, but it seems that in the absence of any constitutional prohibition at the domicile 
against impairing the obligation of contracts, such a statute would be effective. 

22 See Hudson River Pulp & Paper Co. v. Warner & Co., 99 Fed. 187. See also 
Warner v. Delbridge & C. Co., 110 Mich. 590, 594, 68 N. W. 283, 285. 

18 See Canada Southern Ry. v. Gebhard, supra, p. 538. 

14 Briscoe v. Southern Kansas Ry. Co., 40 Fed. 273. 

% See dissenting opinion by Harlan, J., in Canada Southern Ry. Co. v. Gebhard, 
supra, Pp. 540. 

1 A carrier was bound to accept goods tendered by another carrier in the same 
manner as goocs tendered by a private person. See 22 Harv. L. REv. 566-570. 
But it was under no obligation to make any different arrangements for the reception 
of connecting traffic. Thus it need not establish through routes or rates. Atchison, 
T. & S. F. R. Co. v. Denver & N. O. R. Co., 110 U. S. 667. A fortiori, it would seem, 
it was not bound to permit or establish physical connections. Kentucky & Indiana 
Bridge Co. v. Louisville & Nashville R. Co., 37 Fed. 567, 621. So it could establish 
through routing with one carrier and refuse another under similar circumstances, 
without unlawful discrimination. Atchison, T. & S. F. R. Co. v. Denver & N. O. R. 
Co., supra. See also Little Rock & M. R. Co. v. St. Louis, I. M. & S. Ry. Co., 
59 seg - Oregon Short Line & U. N. Ry. Co. ». Northern Pacific R. Co., 

I . 158. 
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physical connection.? Even this convenience was dependent on the 
caprice of the initial carrier, which owed no duty to allow its cars to 
move off its own lines.? The amelioration of this intolerable situation 
was one of the chief purposes of the large body of state and national 
legislation for the regulation of carriers, either directly or through ad- 
ministrative boards. These regulations, aside from practical difficulties 
of formulation and enforcement, bid fair to be successful, but they have 
had, from time to time, as their chief obstacle the asserting of the due 
process clause of the Constitution. 

But in spite of this it is well settled that valid regulation may be made, 
when warranted by the demands of commerce, to compel the construc- 
tion of physical connections,® the reception of exchange traffic cars for 
main line transportation,® and reasonable alteration of running schedules 
in the interest of convenient connecting service.’ However, a decidedly 
conservative view was taken in the case of Louisville & Nashville R. Co. 
v. Central Stock Yards Co.8 It was there held that to compel one rail 
carrier to surrender loaded cars to another to facilitate the delivery of 
shipments consigned to points on the line of the latter, without making 
express provision for compensating the owner for the use of the cars and 
for safeguarding him against their loss or delayed return was obnoxious 
to the due process clause. Although the decision, when so limited, placed 
merely a formal obstacle in the way of such regulation, the attitude taken 
in the case resulted in at least one questionable state decision.® It is 
therefore pleasing to note a recent decision of the Supreme Court reaching 
an opposite result on very similar facts. Michigan Central Ry. Co. v. 
Michigan Railroad Commission, 236 U. S. 615.1° 

A more serious stumbling-block was thrown in the way of efficient reg- 
ulation of through connecting service by this same Central Stock Yards 
case in another opinion, perhaps unnecessary to the decision. It was 
intimated that a terminal operated as an adjunct to main line transporta- 
tion was in some way constitutionally immune from any regulation re- 
quiring through connecting service in the nature of terminal switching; 
or as elsewhere expressed, that a terminal is a part of the quasi-private 





2 See Michigan Central R. Co. v. Smithson, 45 Mich. 212, 221; Chicago, B. & Q. 
R. Co. v. Curtis, 51 Neb. 442, 453, 71 N. W. 42, 47. But see Oregon, etc. Ry. Co. 2. 
Northern Pacific R. Co., 51 Fed. 465, 472. 

8 Pittsburg, C. C. & St. L. Ry. Co. v. Morton, 61 Ind. 539. 

4 See the remarks with reference to the Interstate Commerce Commission in 
Missouri & Illinois Coal Co. ». Illinois Central R. Co., 22 I. C. C. 39, 46. 

5 Wisconsin, M. & P. R. Co. v. Jacobson, 179 U. S. 287. 
6 Chicago, M. & St. P. Ry. Co. v. Iowa, 233 U. S. 334. 
- i Coast Line R. Co. v. North Carolina Corporation Commission, 206 

. yA 

8 212 U.S. 132. See 22 Harv. L. REv. 449. 
® Gulf, C. & S. F. Ry. Co. v. State, 56 Tex. Civ. App. 353, 120 S. W. 1028. 

10 For a statement of the case, see this issue of the REVIEW, p. 810. The case was 
distinguished on the ground that the Michigan court had held that the statute, under 
which the order was made, impliedly provided for compensation. Michigan Central 
R. Co. ». Michigan Railroad Commission, 168 Mich. 230, 132 N. W. 1068. But the 
same circumstance existed in the former case. See dissenting opinion of Mr. Justice 
McKenna, 212 U. S. 132, 148; and Louisville & Nashville Ry. Co. v. Central Stock 
Yards Co., 30 Ky. L. Rep. 18, 35, 97 S. W. 778, 790. 

M1 212 U.S. 132, 145. 
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property of a carrier, which other roads are bound to respect.” This 
rule in its extreme form was in substance repudiated in a case in which, 
owing to the large area of the terminal system, the court chose to regard 
switching as undistinguishable from main line transportation.“ In a 
very recent decision the case was again distinguished. Pennsylvania Co. 
v. United States, 236 U.S. 351. On the ground that the terminal switch- 
ing required had to do only with non-competitive traffic, and that like 
service was being rendered for other roads similarly situated, the order 
compelling it was upheld.“ The latter feature seems unimportant, 
since it is very doubtful whether there is any duty of equal treatment as 
to those whom a carrier is not bound to serve," unless it is a basis for find- 
ing a public profession of terminal carriage for others.!* Moreover, public 
profession by a carrier of a related service is not essential to the validity 
of regulation requiring its performance. This is shown by the usual case 
of enforced through carriage, as to which there was no common-law 
duty.!” Indeed, it seems that a private carrier may be compelled to 
undertake public carriage if public interest is sufficient.'* It is submitted 
that the distinction taken as to absence of competition is likewise without 
basis. It seems plainly demonstrated that a carrier is bound in certain 
cases to perform connecting service over its terminal, and the fact that the 
required service assists a competitor as to the subject matter of compe- 
tition should not conclusively determine the unreasonableness of the 
requirement.!® A public carrier has no right to object to regulation on 
the ground that it diminishes profits unless it prevents realization of a 
reasonable income.”° It appears that the objection to switching competi- 
tive traffic amounts to no more than that it causes financial loss, and 
should be tested by the same standard. Consequently the fact might 
be taken into consideration in determining the reasonableness of the 
service and the compensation necessary, but should not be of itself con- 
clusive as to constitutional invalidity. 

Although some shreds of the Central Stock Yards case may remain 





12 See Pennsylvania Co. v. United States, 214 Fed. 445, 453 (dissenting opinion). 

%3 Grand Trunk Ry. v. Michigan Railroad Commission, 231 U. S. 457. 

14 A statement of the case will be found in REcENT CasEs, p. 809. The case is also 
important for its holding that such service does not amount to compelling one carrier 
to submit to the “use” of its terminals by another within the proviso of § 3 of the 
Commerce Act. 

16 See Little Rock & M. R. Co. v. St. Louis, I. M. & S. Ry. Co. and Oregon Short 
Line & U. N. Ry. Co. v. Northern Pacific R. Co., cited supra, n. 1. 

16 A carrier engaged exclusively in terminal carriage must serve all railroads on equal 
terms. St. Louis, S. & P. R. Co. v. Pekin U. R. Co., 26 I. C. C. 226. 

17 See n. 1, supra. 

18 It is submitted that this is the necessary result of the Pipe Line Cases, 234 U. S. 
548. See 28 Harv. L. REv. 84. 

19 Compulsory términal switching of competitive traffic was upheld in Chicago, I. & 
L. Ry. v. Railroad Commission of Indiana, 175 Ind. 630, 95 N. E. 364. See also Nash- 
ville v. Louisville & Nashville R. Co., I. C. C., No. 6484 (Feb. 27, 1915). Contra, 
Mississippi Railroad Commission v. Yazoo & M. V. R. Co., 100 Miss. 595, 56 So. 668. The 
opinion in the Jacobson case (supra, n. 5) indicated that the fact that the desired con- 
nection would open up competing markets and sources of supply which would deprive 
the railroad opposing the connection of a longer haul to less desirable markets and 
sources of supply would not make the requirement of connecting service uncon- 
stitutional. 

20 See 28 Harv. L. REv. 683. 








802 HARVARD LAW REVIEW 


even after the thrusts on each side by these two recent cases, the tendency 
of the court would appear to be to complete its destruction at the first 
opportunity. 





THE EFFECT OF A RELEASE BY THE DECEASED ON THE STATUTORY 
ACTION FOR DEATH BY WRONGFUL Act. — It is a much mooted ques- 
tion whether the beneficiaries may recover, under statutes similar to 
Lord Campbell’s Act,! if there is a defense which would have prevented 
the deceased from recovering had he lived. The primary inquiry in 
every such case is whether the statute gives the beneficiary a new and 
independent right of action, recognizing a property interest of the rela- 
tives in the life of the deceased, or merely abrogates the common-law 
rule that tort actions die with the injured party. At common law there 
were two severe rules calling for statutory relief, — personal actions 
died with the party injured, and the relatives of a deceased person had 
no action for his wrongful death. It would seem tolerably clear that 
the legislature was addressing itself to the second of these common-law 
defects when it provided an action for the benefit of the next of kin, 
whereby damages for their “pecuniary injury resulting from such death” 
might be recovered. Yet the courts have been considerably troubled 
by the nature of the right created. There are conflicting expressions in 
the English cases.2 The American courts are divided; a few construe 
their statutes as merely preserving deceased’s right of action.? By the 
weight of authority, however, a new cause of action accrues to the 
beneficiaries at the death of the deceased, in which they may recover 
the loss they have suffered from his death.* 

Of course, under the minority view, any defenses good against the 
deceased would be good against those who succeed to his cause of action.5 
But even those courts which give the beneficiaries a new cause of action 
frequently reach the same result, basing their decisions on the common 
statutory provisions that “the wrongful act must have been such as 


1 9 & 10 VICT., c. 93. For a comparative table of American statutes, see TIFFANY, 
DEATH BY WRONGFUL ACT, 2 ed., p. xix and Appendix. 

2 See Read v. Great Eastern Ry. Co., L. R. 3 Q. B. 555; Griffiths ». Dudley, L. R. 
9 Q. -. 357. Cf. Blake v. Midland Ry. Co., 18 Q. B. 93; Seward v. The Vera Cruz, 
10 A.C. 509. 

3 Mooney v. Chicago, 239 Ill. 414, 88 N. E. 194; Williams v. Alabama Great South- 
ern R. R. Co., 158 Ala. 396, 48 So. 485; St. Louis, I. M. &S. R. R. R. Co. ». McNamare, 
ot Ark. 515, 122S. W. 102. 

4 Rowe v. Richards, 32 S. D. 66, 142 N. W. 664; Spradlin v. Georgia Ry. & Elec- 
tric Co., 139 Ga. 575, 77 S. E. 799; Adams v. Northern Pac. Ry. Co., 95 Fed. 938; 
Mahoney Valley Ry. v. Van Alstine, 77 Oh. St. 395, 83 N. E. 667. See also cases cited 
in n. 13, infra; TrrFANY, DEATH BY WRONGFUL ACT, § 23. Most states now have sur- 
vival statutes, providing that tort actions shall survive the death of the plaintiff and 
defendant or both, in addition to a statute like Lord Campbell’s Act. See 15 Harv. 
L. Rev. 854. The survival statute is usually held to give no right of action if the 
death was instantaneous. Moran »v. Hollings, 125 Mass. 93. Maine and Michigan 
accordingly hold that the death statute applies only to cases of instantaneous death. 
Dolson v. Lake Shore & M. S. R. R. Co., 128 Mich. 444, 87 N. W. 629. See TirrFany, 
DEATH BY WRONGFUL ACT, §§ 43, 44-1. The limitation is, however, not generally 
accepted. Commonwealth v. Metropolitan R. R. Co., 107 Mass. 236. See TIFFANY, 
. DrEatH BY Wroncrut Act, §§ 73, 74. 


5 Read v. Great Eastern Railway Co., L. R. 3 Q. B. 555; Mooney »v. Chicago, 239 
Ill. 414, 88 N. E. 194. 
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would have enabled the deceased to maintain an action if death had 
not ensued,” ® or that the beneficiaries may recover “if the deceased 
might have recovered had he lived.” ” From these qualifications the 
courts argue that the accrual of the new right of action is made depend- 
ent on the existence of the original right at the death of the injured 
party.’ This interpretation may possibly be warranted under a statute 
like that in Kansas, containing the last of the above-mentioned pro- 
visions, but it is submitted that where, as in the majority of states, the 
statute requires only such a wrongful act as would have entitled the 
deceased to an action, the beneficiaries’ right is dependent only on the 
acquiring of a cause of action by the deceased, not on its continued ex- 
istence at his death. 

If this interpretation is correct, it is important to make a distinction 
between two classes of defenses which may arise. Certain defenses, 
such as contributory negligence of the deceased or a contract exempt- 
ing the injuring party from liability, prevent any right of action ever 
arising; there has been no “wrongful act” which would have entitled 
the deceased to recover if he had lived. Consequently, the beneficiaries 
could get no rights under any statute containing that requirement. 
The courts have uniformly held that the contributory negligence of the 
deceased will bar the beneficiaries; * the same result has usually been 
reached when the deceased, previous to the accident, made a contract 
with the defendant, exempting him from liability, except of course in 
cases where such contracts are void as against public policy.’ On the 
other hand, such defenses as a release by the beneficiary, or a payment 
to him, merely put an end to a right of action that has once arisen. 
There has been a “wrongful act,” and where that is all the statute re- 
quires, a subsequent release by the deceased should not cut off the 
beneficiaries’ right of action." This result was reached in a recent South 
Dakota case, in a careful and exhaustive opinion. Rowe v. Richard, 
151 N. W. toor. There are, however, only a few cases in accord with 
this decision,” the weight of authority holding that such a release will 





6 See Sours Dakota Comp. Laws, 1913, p. 444¢, c. 301, § 1. 

7 See Kan. GEN. StarT., 1909, §§ 6014, 6015. 

8 Sewell v. Atchison, T. & S. F. Ry. Co., 78 Kan. 1, 96 Pac. 1007; State v. United 
Rys. & Electric Co. of Baltimore, 121 Md. 457, 88 Atl. 229 

The Maryland statute (ANN. Cope Pus. Civ. lowe tg11, Art. 67, §§ 1-4) is 
. like that in South Dakota. 

9 Weatherly v. Nashville, C. & St. L. Ry. Co., 166 Ala. 575, 51 So. 959; Perkins 

v. Oxford Paper Co., 104 Me. 109, 71 Atl. 476. 

10 Northern Pac. Ry. Co. v. Adams, 192 U. S. 440 (reversing 95 Fed. 938); Sewell 
v. Atchison, T. & S. F. Ry. Co., 78 Kan. 1,96 Pac. 1007; Perry ». Philadelphia, B. 
& W. R. R. Co., 77 Atl. 725 (Del. Super.). See 13 Harv. L. Rev. 309. The Sewell 
case (supra) properly distinguishes contracts exempting from liability from those 
limiting liability. If the contract is of the latter kind, the deceased acquires a right 
of action, and an action accrues to the beneficiaries. Railway Co. v. Martin, 59 Kan. 
437, 53 Pac. 461; see Illinois Cent. R. R. Co. v. Cozby, 174 Ill. 169, 50 N. E. rorr. 

it See Extiott, Rartroaps, § 1376. It is proper that the wrongdoer be forced to 
make two satisfactions where his single act has invaded the distinct rights of two 
people, — the injured party’s right to personal immunity, and his relatives’ pecuniary 
interest in his life. 

2 Donahue v. Drexler, 82 Ky. 157; Strode v. St. Louis Transit Co., 87 S. W. 976 
(Mo.); Maguire ». Cinn. "Traction Co. -» 33 Ohio Cir. Ct. 24. 

There are also several cases holding that a recovery by the executor for the benefit 
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bar the beneficiaries.’ If the statute gives a new, independent cause 
of action, it is certainly anomalous to permit the deceased to release or 
discharge a claim which does not belong to him and which does not 
accrue until his death. In breaking away from the confining interpreta- 
tion generally put upon these remedial enactments, the principal case 
seems to reach a logical and satisfactory result. 





LIMITATIONS UPON A STATE’S JURISDICTION OVER FOREIGN Cor- 
PORATIONS. — A recent decision of the Supreme Court of the United 
States! raises again the problem as to the nature of the jurisdiction 
which a state has over a foreign corporation. Simon v. Southern Ry. 
Co., 236 U.S. 115. A judgment against such a corporation had been 
obtained on a cause of action arising outside the state under a state 
statute providing for service of process on the secretary of state when 
there had been a failure to designate a proper agent to receive it. 
This method of obtaining jurisdiction was held to be in violation of 
the constitutional guaranty of due process of law. 

It is the theory of the common law that a corporation cannot exist 
beyond the confines of the jurisdiction which created it. A state can 
therefore never obtain personal jurisdiction over a foreign corporation 
by means of its actual presence in the state, and must gain control if at 
all by some other method. Since a state has the power in general to 
prevent such a corporation from engaging in business within its borders,” 
a fortiori, it may impose conditions upon it which it must accept before 
it can act legally within the state.* There are no limitations, other than 
possible constitutional ones, which will be discussed later, upon the re- 
strictions which may thus be made.* So the states have usually pro- 
vided by statute that a corporation must consent to be sued in the 
courts of the state as a condition precedent to entrance, and consent is 
of course as good as actual presence as a foundation for jurisdiction in 
personam.® If the corporation sends no regular agents to do business, 





of the deceased’s estate will not bar a recovery by the next of kin. This is a necessary 
recognition that an entirely new right is created. Spradlin v. Georgia Ry. & Elec- 
tric Co., 139 Ga. 575, 77 S. E. 799; Rowe v. Richards, 32 S. D. 66, 142 N. W. 664; 
Mahoney Valley Ry. v. Van Alstine, 77 Oh. St. 395, 83 N. E. 607. 

18 Southern Bell Telephone & Telegraph Co. v. Cassin, 111 Ga. 575, 36 S. E. 881; 
Michigan v. Boyne City, G. & A. R. R. Co., 141 N. W. 905 (Mich.); State v. United 
Railway & Electric Co. of Baltimore, 121 Md. 452, 88 Atl. 229. See 14 Harv. L. 
REv. 296. Trrrany, DEATH By WroncFut Act, § 124. The Georgia court reaches 
this result, although holding that a recovery by the estate under the survival statute 
will not bar the action by next of kin. Cf. Spradlin v. Georgia Ry. & Electric Co., 
139 Ga. 575, 77 S. E. 799. This result is all the more extraordinary, because the 
Georgia statute does not require that the deceased could have recovered if death had 
not ensued. Ga. CopE, 1910, § 4424. 


a. 1 A statement of the facts of this case will be found on p. 815 of this number of the 
EVIEW. 

2 Waters-Pierce Oil Co. v. Texas, 177 U. S. 28. 

3 Paul v. Virginia, 8 Wall. (U. S.) 168. 

4 BEALE, FOREIGN CORPORATIONS, § 121. 

® Copin v. Adamson, L. R. 9 Ex. 345. See for a typical recent case, W. J. Armstrong 
Co. ». New York Central, etc. Co., 151 N. W. 917 (Wis.). 
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there is no foundation for this consent.* But when agents are sent, it 
consents as a matter of fact to the conditions imposed by the state law 
and will be bound by them.’ When according to statute an agent to 
receive process is named, or, although not named, is regularly present, 
engaged in the corporation’s business, service on such a person is suffi- 
cient. The courts have held in such cases that suit may be brought 
on any transitory cause of action irrespective of whether it arises within 
or without the state.? This shows that consent to jurisdiction, if once 
properly given, may cover a broader field than cases arising out of the 
business done in the state.!° 

But in the principal case, where service was by statute made on the 
secretary of state because of the corporation’s failure to name an agent, 
the court held that such service was unconstitutional as to causes of 
action arising outside the state, although intimating that the contrary 
result would follow had the cause arisen in the state. To be sure, if the 
statutory condition of entrance, requiring submission to such process, 
brought about a deprivation of the constitutional rights of the corpora- 
tion, the provision might be invalid. Thus a foreign corporation cannot 
validly agree not to bring actions in a federal court in return for the 
privilege of doing business in the state." There have been dicta to the 
effect that ‘‘a state may not say to a foreign corporation, you may do 
business within our borders if you permit your property to be taken with- 
out due process of law.” ” If for the sake of argument it is admitted that 
there is such a limitation on a state’s excluding power, nevertheless the 
principal case does not fall within it. As the corporation by voluntarily 
entering the state has actually consented to the provisions of the existing 
statute for serving process, true jurisdiction over it in personam is ac- 
quired," and it is far different from its waiving in advance its constitu- 
tional rights and thus having its property later taken without jurisdiction 
or due process. 

The principal case therefore seems incorrect if it stands for the propo- 
sition that there is actual consent if the corporation designates agents in 

6 St. Clair v. Cox, 106 U.S. 350; for a full discussion of what constitutes “doing 
business”’ in a state, see BEALE, FOREIGN CORPORATIONS, ch. 8. 

7 Mutual Reserve Ass’n v. Phelps, 190 U.S. 147. Consent in fact is based on reason- 
able impressions gained from the acts of the parties rather than on actual mental con- 
dition. The corporation does the act of entering the state to do business, the act 
which the state has said signifies consent to jurisdiction, and having done this act, has 
consented. See BEALE, FOREIGN CORPORATIONS, § 74. 

8 Moch ». Virginia Fire, etc. Co., 10 Fed. 696. 


® Barrow Steamship Co. v. Kane, 170 U. S. 100. See Edward Quinton Keasbey, 
Esq., in 12 Harv. L. REv. 1. 

10 Of course, in each case it is a question of construing the state statute to determine 
just what the foreign corporation has agreed to do. In the principal case, the statute 
clearly covered both local and foreign causes of action. In the former Louisiana stat- 
ute on the subject (set out in 31 So. 175) the jurisdiction of the state courts was strictly 
limited to causes arising in the state. In the light of this former limitation the general 
words of the present statute are properly construed to cover all causes of action arising 
within or without the state. In Old Wayne, etc. Ass’n ». McDonough, 204 U. S. 8, 
relied on in the principal case, the talk of the court, which was probably a dictum, was 
directed towards a statute which was much narrower in terms, and the case can only 
be cited properly on the grounds of statutory construction. See 20 Harv. L. REv. 572. 

11 See 28 Harv. L. REv. 304. 

2 Day, J., in Baltic Mining Co. v. Massachusetts, 231 U. S. 68, 83. 

18 See footnotes 5 and 7, supra. 
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pursuance of the statute or, even though it fails to, if service is made 
on its agents, — while there is no consent if service is made on a state 
officer. Indeed the court seems to assume that actual consent does 
exist, for it intimates that such service would be proper for actions aris- 
ing in the state. There is no logical reason why the consent is not to the 
full extent of the statute. Or if the Supreme Court means that there 
is no real consent to jurisdiction and that it is therefore contrary to due 
process, how may the corporation be made by the state to waive its 
constitutional rights as to domestic and not as to foreign causes? On 
either view the result is inconsistent, and means that the corporation is 
excused from paying the full agreed price for a privilege granted. 





Loss CAUSED BY FEDERAL SHIFTING OF Harzor Lines. — It is not 
uncommon to be startled by the outcome of particular litigation when 
it is looked at apart from the close logic or compelling policy that under- 
lies it. Such is the case with regard to a recent expression by the Su- 
preme Court of the United States on the question of federal control 
over navigable waters. Greenleaf Johnson Lumber Co. v. Garrison, 237 
U. S. 251. The plaintiff sought to enjoin the Secretary of War from 
destroying without compensation a wharf which he had built in con- 
formity with the state and with the later established federal harbor 
line, but which had become an obstruction to navigation under the 
harbor line as now changed by the War Department. The relief 
was denied.! 

At first thought this result seems altogether shocking. Instead of 
stimulating commerce by the fixing of a harbor line, the government may 
find itself in the position of deterring development along the waterfront. 
Investors will not dare risk their capital if they must act at the peril of 
seeing it become a total loss when the Secretary of War changes his 
mind. Nevertheless the decision seems analytically correct. Sovereign 
powers that affect the welfare of the public cannot become the subject 
of grant. Congress can no more by estoppel clog its power to regulate 
commerce, than a state can contract away its police power. Whenever 
the executive in a bond fide exercise of its discretion alters the harbor 
line to meet the requirements of navigation, it must remove all obstruc- 
tions that come within it. No structure can be erected that is not sub- 
ject to the public easement of passage, and removing an obstruction 
cannot be a taking in the forbidden sense. 

Even were the question debatable on principle, there is a coherent line 
of authority which would make the present decision inevitable. It was 
early settled that under its power to regulate commerce Congress may 
at any time assume control of all navigable waters that are accessible 





14 Thus, if the statute is clear, the service may be had even after the corporation has 
ceased to do business in the state. See 19 Harv. L. REv. 52. The same is true if the 
cause arises in the state, but not in the course of any of the corporation’s regular state 
business. American Casualty Ins. Co. v. Lea, 56 Ark. 539, 20 S. W. 416. 


1 Lamar, J., dissenting. For a more complete statement of facts, see p. 814 of 
this issue. 
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to interstate commerce, and may keep them free from obstruction.? 
When the plaintiff acted in accordance with the then existing state 
regulations he was therefore, of course, subject to impending federal 
action. To lodge in the Secretary of War the requisite discretion to de- 
termine the facts concerning what limitations are properly to be laid on 
the riparian owners in the interest of commerce is not invalid as a dele- 
gation of the legislative function.’ It, of course. follows that his power 
is not exhausted by a single exercise, for the public easement remains 
always dominant, and the changing requirements of commerce will 
demand varying limitations. Whenever such a change is made, hard- 
ship is apt to occur, but numerous other results have, been sustained that 
eclipse that of the principal case. A railway company was compelled to 
remove without compensation a bridge which it had erected under 
an express state charter, when the Secretary of War decided that it 
interfered with navigation, and the fact that he had acquiesced over a 
long period of time was given no weight whatever. An oyster company 
is entitled to no indemnity if in thé process of dredging a channel an 
oyster bed is destroyed which it has taken years to develop. Access to 
the shore may be cut off by a pier which is necessary to the protection of 
the channel.’ Perhaps the most extreme case of all is where a power 
company which had erected an expensive plant on the bank of a river 
with the express consent of the Secretary of War was forbidden by Con- 
gress from taking any water whatever from the stream, even the surplus 
above what was needed for navigation.® 

But by way of contrast to all of this it was held that where the gov- 
ernment erected a dam which flooded the plaintiff’s land he was entitled 
to compensation.® The result of this last case indicates the correct dis- 
tinction. Within the scope of the public easement of navigation no in- 
dividual can acquire more than permissive rights, but when the scope 
of that easement is to be geographically extended, compensation must 
be made for the loss which it imposes. Another contrasted distinction 
is that where an improvement company has been authorized to perform 
a particular act of regulation for the government, such as the building 
of a dam, the property cannot be taken over without compensation.!° 
Apparently it was with this in view that the plaintiff urged that his 
wharf was a benefit to navigation that had been acquiesced in by the 
War Department. In a sense the principal case does seem to go a step 





2 See Gilman v. Philadelphia, 3 Wall. (U. S.) 713, 725. 

3 Union Bridge Co. v. United States, 204 U. S. 364. 

4 Philadelphia Co. v. Stimson, 223 U. S. 605. 

5 Union Bridge Co. v. United States, supra; see also West Chicago Railroad Co. 9. 
Chicago, 201 U. S. 506. For a similar principle applied to the states, see Chicago, B. 
& Q. Ry. Co. ». Illinois, 200 U. S. 561. 

6 Lewis Blue Point Oyster Co. v. Briggs, 229 U. S. 82. 

7 Scranton v. Wheeler, 179 U.S. 141. See 14 Harv. L. REv. 451. 

8 United States v. Chandler-Dunbar Water Power Company, 229 U. S. 53. 

9 United States v. Lynah, 188 U. S. 445. 

10 Monongahela Navigation Co. v. United States, 148 U. S. 312. This case was 
explained in Lewis Blue Point Oyster Co. v. Briggs, supra, as based upon estoppel, 
because action was taken “at the instance and implied invitation of Congress.” As 
it is difficult to see how Congress could estop itself out of its sovereign rights, it is sub- 
mitted that the case really rests upon the fact of the plaintiff’s being entitled to com- 
pensation for the public work he had contracted to do. 
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farther than previous authority, — for the bridges and other structures 
that hitherto have become obstructions chanced not to be facilities of 
maritime commerce. But, of course, the benefit of the plaintiff’s wharf, 
although built for water traffic, accrued solely to himself. It was not 
built for public benefit under express contract with the government. 





RECENT CASES 


ADMINISTRATIVE LAW — ESSENTIALS OF HEARING BEFORE ADMINISTRATIVE 
Boarp ActiInG JupiciaAtty. — An order of the state public utilities commis- 
sion, made after public hearing as required by statute, was based on evidence 
obtained at the public hearing, and also upon ex parte investigations of the 
commission, of which the party affected was ignorant. Held, that this pro- 
cedure violates the statutory requirement of a hearing. Farmers’ Elevator 
Co. v. Chicago, R. I. & P. Ry. Co., 107 N. E. 841 (Ill). 

This adds another to the list of American cases requiring that adminis- 
trative boards shall not act in their quasi-judicial capacity without full dis- 
closure of all evidence affecting the result. The principles involved are 
discussed in 28 Harv. L. REv. 198. See also 27 Harv. L. REv. 683. 


Brtts AND NoTES — FoRMAL REQUISITES — PROVISION TO Apply CoL- 
LATERAL SECURITY TO ANY INDEBTEDNESS TO THE HOLDER. — A note made 
by the plaintiff recited that collateral had been deposited as security for its 
payment or for the payment of any other liability to the holder thereof. The 
note, with the security, was transferred to the defendant for value before 
maturity, and he seeks to hold the collateral as security for other debts of the 
plaintiff to him. The plaintiff having tendered the amount of the note sues 
for conversion. Held, that the plaintiff cannot recover. Oleon v. Rosenbloom, 
93 Atl. 473 (Pa.). 

The recital of collateral securing a note, similar to a power to confess judg- 
ment, does not destroy its negotiability. Towne v. Rice, 122 Mass. 67; see 
BRANNAN, NEGOTIABLE INSTRUMENTS Law, § 5. Security for the payment of 
the note itself follows the note into the hands of subsequent holders and ac- 
crues to their benefit. Carpenter v. Longan, 16 Wall. (U. S.) 271. As between 
the original parties the security may also be applied to the payment of other 
debts as well as the note, according to the terms of the contract between them, 
if it so provides. Hathaway v. Fall River National Bank, 131 Mass. 14; Union 
Brewing Co. v. Inter-State Bank & Trust Co., 240 Ill. 454, 88 N. E. 997. The 
word “holder” is a well-defined mercantile term, and when the agreement of 
the maker is unambiguous, to secure all debts to the holder, it is held that he 
likewise may thus broadly use the security. Richardson v. Winnissimmet 
National Bank, 189 Mass. 25, 75 N. E. 97; Mulert v. National Bank of Taren- 
tum, 210 Fed. 857. This result need not be based upon any theory of the nego- 
tiability of such general security along with the note, or of a contract for the 
benefit of a third party. The maker has simply created a power, or agency, 
collateral to the note, to pass over the security for this broad purpose to any- 
one becoming a holder of the note. This would seem to be adequate to clothe 
the holder with the rights claimed. 


ConF.iict oF LAws — RIGHTS AND OBLIGATIONS OF FOREIGN CORPORATIONS 
— ASSESSMENT UPON MEMBER OF FOREIGN MUTUAL BENEFIT INSURANCE 
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ASSOCIATION AUTHORIZED BY STATUTE OF CORPORATION’S DomIcILE. — The 
plaintiff joined, in New York, a mutual benefit insurance association, incor- 
porated in Canada, and licensed to do business in New York. Under the 
authority of a special act of the Canadian Parliament, the association, to meet 
a threatened deficit, levied a heavy assessment, not authorized by the policies, 
which was declared a lien on the policies. The plaintiff sues to have the lien 
set aside. Held, that the lien is invalid. M’Clement v. Supreme Court, I. O. F., 
88 N. Y. Misc. 475 (Sup. Ct.). On the same facts, in an action on the policy, 
held, that the lien is valid. Stockwell v. Supreme Court, I. O. F., 216 Fed. 205 
(Dist. Ct., W. D., N. Y.). 

For a discussion of the extent of the control retained over a foreign corpora- 
tion by the sovereign of its domicile, see NoTEs, p. 797. 


ConFLict OF LAws — TESTAMENTARY SUCCESSION — ENHANCEMENT OF 
TESTAMENTARY CAPACITY BY CHANGE OF DomicitE.—A Dutch subject 
made her will in Holland, appointing her intended husband heir of her estate, 
which consisted wholly of personalty, “with reservation only of the legitimate 
portion or the lawful share” coming to her descendants. The marriage was 
then celebrated in Holland, the domicile of both parties. Later they became 
domiciled in England, where the testatrix predeceased her husband, leaving 
children also surviving. By Dutch law the “legitimate portion” of the chil- 
dren would have taken three-fourths of the estate, whereas the English law 
contained no such restriction. Held, that the husband is entitled to the entire 


estate. In re Groos, 9 Wkly. Notes, 100, 138 L. T. J. 409 (Ch. Div.). 7? 7u> s C& 


A previous adjudication decided that the subsequent marriage did not re- 
voke the will. In the Estate of Jeanne Theodora Groos, [1904] P. 269. See also 
Dicey, ConFiict oF Laws, 2 ed., 680, 686; Lord Kingsdown’s Act, 24 & 25 
VICT., C. 114. Consequently, the sole problem under consideration was to de- 
termine who was entitled. It is fundamental that a will of personalty becomes 
effective according to the law of the maker’s domicile at death. Moultrie v. 
Hunt, 23 N. Y. 394; Nat. v. Coons, 10 Mo. 543; see Dupuy v. Wurtz, 53 N. Y. 
556, 560. English law, therefore, determined the testatrix’s capacity. Ques- 
tions of construction, however, are to be settled according to the law of the 
domicile at the time of making. Staigg v. Atkinson, 144 Mass, 564, 12 N. E. 
354. Dutch law, then, controlled this. Here the words in the circumstances 
under which they were used said that the husband should have all the prop- 
erty save that which the law required be given tie testatrix’s direct descendants. 
The Dutch law contained such a limitation on capacity. The English law, 
which came to govern in this respect, did not. The meaning of the words, 
however, continued constant; merely their legal effect was changed. Analo- 
gous situations would be the intervention between the date of the will and 
the testator’s death of a mortmain statute increasing the amount of property 
that might be disposed of to charity, or of an enactment that devises should 
not carry rents partially accrued at the testator’s death. In re Bridger, [1894] 
1 Ch. 297; Hasluck v. Pedley, L. R. 19 Eq. 271. 


CoNnSsTITUTIONAL Law — DvE Process or LAw — CARRIER REQUIRED TO 
PERFORM TERMINAL HAULAGE FOR ANOTHER. — An order of the Interstate 
Commerce Commission required a carrier having extensive terminal facili- 
ties in a city over which it performed terminal haulage for two other railroads 
to perform the same service for a third, to which service had previously been 
refused. Held, that the regulation is due process of law. Pennsylvania Co. v. 
United States, 236 U.S. 351. 

For a discussion of this case and its tendency to remove any supposed con- 
stitutional barriers interfering with the enforcement of through connecting 
carriage, see NOTES, p. 799. 


S72 
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CONSTITUTIONAL LAw— DveE Process oF LAw— RECEPTION OF VER- 
DICT IN PRISONER’S ABSENCE — UNCONSTITUTIONAL CONVICTION UNDER 
Vamp STATUTE. — The appellant was convicted of murder by a verdict ren- 
dered in his absence, to which, however, his counsel had consented. On his 
first motion for a new trial, this was not specified as error, and both the trial 
and appellate courts found untrue allegations that the jury had been domi- 
nated by a mob. Ona subsequent motion to set the verdict aside as depriving 
the appellant of his constitutional rights, it was held that absence at the re- 
ception of the verdict had been waived by the failure to take timely advantage 
of it, and it was again found that the jury had not been influenced by a hostile 
mob. The United States District Court refused a hearing on the appellant’s 
petition for a writ of habeas corpus, setting forth the reception of the verdict 
in his absence and the same allegations of mob domination which the state 
court had found untrue. Held, that the hearing was properly refused. Frank 
v. Mangum, 35 Sup. Ct. 582. 

For a discussion of objections to the reception of evidence raised in the first 
motion for a new trial, see 27 Harv. L. REv. 762. For a discussion of the issue 
of this appeal, see NOTES, p. 793. 


CONSTITUTIONAL LAw— Due Process oF LAW — REQUIRING DELIVERY 
oF Cars TO CONNECTING CARRIER. — Pursuant to statute, the Michigan 
Railroad Commission made an order requiring the defendant railroad to de- 
liver its cars to a connecting electric railway for transportation to points of 
consignment along the line of the latter. The order did not provide for com- 
pensation, but in mandamus proceedings the state court held that the defend- 
ant would be entitled to compensation under the statute. Held, that the regu- 
lation is due process of law. Michigan Central R. Co. v. Michigan Railroad 
Commission, 236 U. S. 615. 

For a discussion of this case, in connection with the question of the consti- 
tutionality of orders requiring through carriage, see NOTES, p. 799. 


CONSTITUTIONAL LAW — PERSONAL RicHTs: CIviIL, POLITICAL, AND RE- 
Licious — Ricut TO VOTE AT FEDERAL ELections. — A federal statute 
makes it unlawful to “conspire to injure, threaten, or intimidate any citizen 
in the free exercise of any right secured to him by the Constitution or laws of 
the United States.” U.S. Comp. Stat. 1913, § 10183. The defendants were 
convicted under this statute for having conspired to prevent certain duly 
qualified electors from voting at an election where members of Congress were 
chosen. Held, that the conviction is proper. United States v. Aczel, 219 Fed. 
917 (Dist. Ct., Ind.). 

The defendants contended that the privilege of voting at such an election 
was conferred by the state alone, and in no wise by the Constitution or laws of 
the United States. It is true that the Constitution does not confer immedi- 
ately upon any one the right to vote. Minor v. Happersett, 21 Wall. (U. S.) 
162; see United States v. Cruikshank, 92 U. S. 542, 556; United States v. 
Reese, 92 U. S. 214, 217. And the only control which the federal govern- 
ment has over purely state elections lies in the enforcement of the Fifteenth 
Amendment. Lackey v. United States, 107 Fed. 114. But where federal offi- 
cers are to be chosen at the election, a different situation arises. The Consti- 
tution now provides that members of the House of Representatives and 
Senators shall be elected by the people of the several states, and the electors 
in each state shall have the qualifications requisite for electors of the most 
numerous branch of the state legislature. Art. 1, § 2; Seventeenth Amend- 
ment, §1. The states thus fix the qualifications for their electors, and the 
United States adopts these qualifications for its own electors. Ex parte Sie- 
bold, 100 U. S. 371, 388; Ex parte Yarbrough, 110 U. S. 651, 663; Swafford 
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v. Templeton, 185 U.S. 487. So that to those coming within the qualifications, 
the privilege of voting is ultimately secured by the Constitution, and within 
the protecting power of Congress. Ex parte Yarbrough, supra; see Wiley v. 
Sinkler, 179 U.S. 58. The well-considered opinion in the principal case would 
therefore seem clearly correct. 


CoNTRACTS — DEFENSES: FRAUD — MISSTATEMENT OF PRINCIPAL’s MINI- 
MUM SELLING PRICE BY AGENT AUTHORIZED TO RETAIN WHOLE SURPLUS. — 
A broker, authorized to sell certain land at $12,000 or any higher price and 
retain the whole surplus, stated to the buyer that the land could not be bought 
for less than $12,500. Later, under pretence of having seen the owner at the 
defendant’s request, he declared that the owner would take no smaller sum. 
He now sues on a check for $500 given by the buyer to complete payment for 
the land at that price and the buyer pleads fraud. Held, that the broker may 
recover. Aronowitz v. Woollard, 152 N. Y. Supp. t1 (App. Div.). 

Courts have gone far to justify seller’s talk as immaterial, or expressing 
opinion only, and to hold the buyer to a standard of care. Page v. Parker, 
43 N. H. 363; Mooney v. Miller, 102 Mass. 217; Graffenstein v. Epstein & Co., 
23 Kan. 443. See 2 Kent, Com. 486. The overworking of these methods of 
approaching the problem has been criticised. See 8 Harv. L. REv. 63; 15 id. 
576; 25 id. 472. But the misstatement by the seller of the lowest price he will 
accept furnishes an instance where “‘seller’s talk”” must be permitted although 
the statement is one of materia] fact and the buyer may not be negligent, 
because the inherent nature of a bargain would render any other rule highly 
unreasonable and impracticable. And there is much reason to extend this 
exemption to the agent, especially where, as in the principal case, he is the 
only party interested in keeping up the price. Ripy v. Cronan, 131 Ky. 631, 
115 S. W. 791; McLennan v. Investment Exchange Co., 170 Mo. App. 389, 156 
S. W. 730; of. Merryman v. David, 31 Ill. 404. Contra, Hokanson v. Oatman, 
165 Mich. 512, 131 N. W. 111. In the principal case, as the agent has 
gone further and has led the buyer to believe that the seller had been given an 
opportunity to reconsider, it is possible that he has exceeded his privilege 
and that his recovery should accordingly be defeated on account of fraud. 
Kice v. Porter, 22 Ky. L. Rep. 1704, 61 S. W. 266. But it seems proper 
to allow the buyer to reap no benefit from his meddlesome questions which 
—e prejudice the plaintiff’s bargain if truthfully answered or 
ignored. 


CORPORATIONS — DISTINCTION BETWEEN CORPORATION AND ITS MEMBERS 
— DISREGARDING THE CORPORATE Fictton. — The defendant by fraud ob- 
tained patents to certain lands. In order to keep the title concealed until 
after the statutory period for setting aside these patents had elapsed, he or- 
ganized a corporation to which he conveyed the lands, but failed to record 
the conveyance. Suit to annul the patents was brought against him within 
the statutory period; but the corporation was not joined until after the statu- 
tory period had elapsed. Held, that the patents may be annulled. Linn & 
Lane Timber Co. v. United States, 236 U.S. 574. 

Where a new party is brought into a suit, the Statute of Limitations con- 
tinues to run as to him until actually made a party. Shaw v. Cock, 78 N.Y. 
194; Miller v. M’Intyre, 6 Pet. (U. S.) 61. But the court in the principal case 
declares that since the corporation was the mere tool of the defendant, it will 
not be treated as a new party. It is generally said that the courts will dis- 
regard the fiction of a separate corporate entity whenever this becomes nec- 
essary to the attainment of justice. 3 Cook, CoRPORATIONS, 7 ed., §§ 663, 
664; 2 MoRAWETZ, PRIVATE CORPORATIONS, § 227. Such broad statements 
have led to much loose thinking. In nearly all the cases, moreover, the desired 
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result could have been reached on other more satisfactory grounds. See 20 
Harv. L. Rev. 223; 27 id. 386. And in general, the courts should be extremely 
cautious in relying upon a principle so vague, and so likely to breed confusion 
in the law of corporations. See Gallagher v. Germania Brewing Co., 53 Minn. 
214, 219. But where the corporate machinery is obviously being used to per- 
petrate a fraud, and where a just result can be reached on no other theory, it 
is perfectly justifiable to disregard the fiction. The peculiar interest of the 
principal case lies in the fact that it appears to be one of the few instances in 
which a disregard of the fiction is really necessary. It is still barely possible, 
however, that the same result might have been reached on the ground that by 
colluding with the grantee to perpetrate his fraud, the corporation had es- 
topped itself from setting up the statute. See Union Mortgage, Banking & 
Trust Co. v. Peters, 72 Miss. 1058, 18 So. 497; Bridges v. Stephens, 132 Mo. 


524, 543- 


CORPORATIONS — STOCKHOLDERS: RicHTs INCIDENT TO MEMBERSHIP — 
Suir IN BEHALF OF CORPORATION: EFFECT OF Prior SuIT BY ANOTHER 
STOCKHOLDER. — The plaintiff brought a shareholder’s bill to have a contract 
between his corporation and a third party set aside as fraudulent. The de- 
fendant set up a prior suit by another shareholder in which the agreement 
had been attacked as voluntary and wira vires. Held, that the matter is res 
judicata. Dana v. Morgan, 219 Fed. 313 (Dist. Ct., S. D., N. Y.). 

A shareholder’s bill is founded upon the right of the shareholder to compel 
the corporation to assert some right or defense which it has against the third 
party. Hearst v. Putnam Mining Co., 28 Utah 184, 77 Pac. 753. The cor- 
poration is, therefore, a necessary party; and its refusal to sue, or facts dis- 
closing the futility of a demand for suit, must be alleged. Davenport v. Dows, 
18 Wall. (U. S.) 626; Hawes v. Oakland, 104 U.S. 450; Mount v. Radford 
Trust Co., 93 Va. 427, 25 S. E. 244. Since, in substance, a right of the cor- 
poration is in issue, an adjudication on the merits bars a subsequent action 
either by the corporation or by another shareholder. Montezuma Cattle Co. 
v. Dake, 16 Colo. App. 139, 63 Pac. 1058; Hearst v. Putnam Mining Co., 
supra; Alexander v. Donohoe, 143 N. Y. 203, 38 N. E. 263. But if the prior 
action does not go to the merits, as where the suit is dismissed for failure to 
allege the refusal of the corporation to sue, a subsequent action can be main- 
tained. The Telegraph v. Lee, 125 Ia. 17, 98 N. W. 364. The principal case 
correctly disallows a second action even though relief was asked on a: varied 
ground. See Fayerweather v. Ritch, 91 Fed. 721, 725. This result, although 
perhaps occasionally depriving a corporation of a right of action lost through 
a shareholder’s unsuccessful method of presentation, seems justifiable as a 
deterrent to corporate inaction. It would, of course, not follow were the 
shareholder suing in his own right. See Morris v. Elyton Land Co., 125 Ala. 
263, 28 So. 513. 


DEATH BY WRONGFUL AcT — DEFENSES TO STATUTORY LIABILITY — RE- 
LEASE BY DEcEASED. — The plaintiff’s husband, who was killed by defendant’s 
negligence, before his death gave a full release of all claims. The widow now 
sues, under a statute giving the next of kin an action where death is caused 
ta 7) aaa Held, that she may recover. Rowe v. Richards, 151 N. W. 1001 

For a discussion of the questions raised by this case, see NOTES, p. 802. 


DEATH BY WroncFrut Act — Statutory LIABILITY IN GENERAL — L1IA- 
BILITY TO WIDOW WHO MARRIED DECEASED AFTER Injury. — The deceased, 
after being mortally injured through the defendant’s negligence, married the 
plaintiff who had previously become engaged to him. The plaintiff now sues 
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as executrix under N. Y. Cope Civ. Proc., §§ 1902-4, which allows the 
personal representative of the deceased to recover for the benefit of the widow 
or next of kin the pecuniary loss resulting from the death to the statutory 
beneficiaries. Held, that she may recover substantial damages. Radley v. 
Le Ray Paper Co., 108 N. E. 86 (N. Y.). 

The so-called death statutes modeled after Lord Campbell’s Act have 
been generally held to create a new right, unknown to the common law, vest- 
ing in the statutory beneficiaries on the death of the injured person. Meekin 
v. Brooklyn Heights R. R. Co., 164 N. Y. 145, 58 N. E. 50. See Needham v. 
Grand Trunk Ry. Co., 38 Vt. 294, 304. Contra, Dolson v. Lake Shore & M. S. 
Ry. Co., 128 Mich. 444, 87 N. W. 629. The right is thus not a survival of the 
deceased’s cause of action and no damages can be recovered for personal in- 
juries to him. Meekin v. Brooklyn Heights R. Co., supra. Furthermore, the 
statute here grants recovery only for pecuniary loss suffered by the benefi- 
ciary, and it is settled that no damages for injuries to feelings and loss of com- 
panionship will be recognized. Tilley v. Hudson River R. Co., 24 N. Y. 471. 
Therefore, though the plaintiff, as widow of the deceased, is clearly within the 
description of the statute and entitled to at least nominal damages, she can- 
not claim, as widow, damages received as fiancée, since no right of action is 
given a fiancée. Hence the measure of her recovery should be her husband’s 
probable expectancy of life at the time of the marriage. To be sure, a post- 
humous child has been allowed to recover damages based on the father’s ex- 
pectancy at the time of the accident. The George & Richard, 1 L.R. 3 A. & E. 466, 
480; Nelson v. Galveston, H. & S. A. Ry. Co., 78 Tex. 621, 14 S. W. 1021. But 
this recovery can only rest upon the inchoate right of an unborn child to the 
support of its parent, — a right peculiar in that it is broken as soon as it arises. 
See 15 Harv. L. Rev. 313. It is submitted that a fiancée has no analogous 
inchoate right to the support of her future husband in addition to her rights 
arising from the contract to marry. Yet the principal case is in accord with 
the only other direct authority on the point. Gross v. Electric Traction Co., 
180 Pa. St. 99, 36 Atl. 424. 


DEEDS — CONSTRUCTION AND OPERATION IN GENERAL—EFFECT OF 
REDELIVERY OF AN UNRECORDED DEED TO THE GRANTOR IN ORDER TO DIVEST 
TITLE FROM THE GRANTEE. — The plaintiff sold land and, to avoid recording 
his own deed, redelivered it to his grantor and had a deed made directly to 
the purchaser, who entered into possession, paid the full purchase price and 
made various improvements. The plaintiff now tries to recover back the land 
upon the ground that, since the contract was by parol, he was not divested of 
his legal title. Held, that the plaintiff is estopped from asserting his title. 
Rowe v. Epling, 173 S. W. 801 (Ky. App.). 

Under the recording acts, the title of a vendee cannot be defeated by an 
unrecorded deed of which he had no notice. Ely v. Brewer, 62 So. 742 (Ala.). 
But ordinarily the purchaser would have full notice of the prior deed in situa- 
tions like that in the principal case, and cannot claim protection on this theory. 
And the weight of authority holds that the statute of frauds prevents the 
revesting of title in the grantor by the mere redelivery or cancellation of the 
deed. Botsford v. Morehouse, 4 Conn. 550. Contra, Commonwealth v. Dudley, 
10 Mass. 403. See 1 DEVLIN, DEEDS, 3 ed., § 300. But the courts usually give 
the new purchaser relief on the ground that the grantee is estopped from 
asserting his legal title. Potter v. Adams, 125 Mo. 118, 28 S. W. 490; Howard 
v. Huffman, 3 Head (Tenn.) 562. Contra, Raynor v. Wilson, 6 Hill (N. Y.) 
469. The elements of a strict estoppel are not present if it be assumed that 
the vendee knows the real situation. But the result may be supported upon 
the theory that the grantee, by deliberately destroying the evidence of his 
title, is precluded from setting up secondary evidence to defeat his intention. 
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Gugins v. Van Gorder, 10 Mich. 523; Parker v. Kane, 4 Wis. 1, 12; Farrar v. 
Farrar, 4 N. H. 191, 195. See 18 Harv. L. REv. 105, 110. Other jurisdictions 
protect the purchaser by enjoining the grantee from setting up his legal title. 
Russell v. Meyer, 7 N. D. 335, 75 N. W. 262; Reavis v. Reavis, 50 Ala. 60. 
And wherever the transaction between the grantee and his vendee is itself in 
writing, or is taken out of the statute of frauds by part performance, as in 
the principal case, the vendee’s equity for specific performance independently 
secures him against the grantee’s assertion of his legal title. Whisenant v. 
Gordon, 101 Ala. 256, 13 So. 914. 


EMINENT DomMAIN— WHEN IS PROPERTY TAKEN— LOSS CAUSED BY 
FEDERAL SHirtinc OF Harsor Lines. — Pursuant to the authority given 
him by Congress to fix harbor lines in waters navigable for interstate pur- 
poses beyond which riparian owners should not build, the Secretary of War 
fixed a line in the Elizabeth River which took in the plaintiff’s wharf. The 
plaintiff showed that his wharf had been erected in conformity with state 
regulation, and also did not transgress an earlier federal line established after 
his wharf was built, and asked that an injunction issue to prevent its destruc- 
tion without compensation. Held, that the relief will be denied. Greenleaf 
Johnson Lumber Co. v. Garrison, 237 U.S. 251. 

For a discussion of the principles involved, see NoTEs, p. 806. 


EVIDENCE — DECLARATIONS CONCERNING INTENTION, FEELINGS, OR BODILY 
CONDITION — EXPRESSIONS OF PRESENT PAIN MADE TO A PHYSICIAN AT AN 
EXAMINATION TO QuALIFY Him as A WitNeESS. — The defendant’s physician 
examined the plaintiff’s injured ankle, not for the purpose of giving medical 
treatment, but to qualify as a witness at the trial then pending. He was per- 
mitted to testify that, upon pressure on the injured part, the plaintiff flinched. 
The defendant objected that such flinching was a mere declaration of the 
plaintiff made to a physician for the sole purpose of enabling him to testify. 
Held, that the testimony is inadmissible. Norris v. Detroit United Ry., 151 
N. W. 747 (Mich.). 

Expressions of present pain, if involuntary, are admissible, without refer- 
ence to the hearsay rule. When voluntary, like other attempts to convey 
thought, they possess a hearsay character, but are nevertheless generally ad- 
mitted under an exception to the hearsay rule. See 3 WicMoRE, EVIDENCE, 
§ 1718. Though a few jurisdictions confine the exception to declarations made 
to a physician, they are generally held admissible no matter to whom made. 
Indiana Ry. Co. v. Maurer, 160 Ind. 25, 66 N. E. 156; Baltimore & Ohio R. Co. 
v. Rambo, 8 C. C. A. 6, 59 Fed. 75. Contra, Reed v. New York Central R. Co., 
45 N. Y. 574; Lake St. El. R. Co. v. Shaw, 203 Ill. 39, 67 N. E. 374. And the 
mere fact that litigation has begun is not a sufficient bar. Matteson v. New 
York Central R. Co., 35 N. Y. 487. Cf. Mott v. Detroit, etc. Ry. Co., 120 Mich. 
127, 79 N. W. 3. However, in many jurisdictions a strict limitation is placed 
upon the exception where, as in the principal case, the declaration was made 
to a physician to enable him to testify in an action for the injury. Grand 
Rapids & Indiana R. Co. v. Huntley, 38 Mich. 537; Darrigan v. New York & 
New England R. Co., 52 Conn. 285. Contra, Quaife v. Chicago, etc. Ry. Co., 
48 Wis. 513, 4 N. W. 658; Kent v. Lincoln, 32 Vt. 591. A few jurisdictions 
confine this restriction to cases where the plaintiff himself calls the physician 
for the sole purpose of securing his testimony. Abbot v. Heath, 84 Wis. 314, 
54 N. W. 574. But such a distinction is unwarranted, for the danger of fraud 
and pretence on the plaintiff’s part when he has the litigation so closely in 
mind, is present no matter who called the physician. However, rather than 
fix for all cases any binding limitation of this sort, it would seem better to let 
the judge in his discretion determine whether the chance for imposition and 
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fraud renders the testimony too dangerous to leave to the jury. In any event, 
the jury, of course, may gauge the weight of the evidence according to the cir- 
cumstances under which the declarations were made. See Matteson v. New 
York Central R. Co., supra, p. 491; Kent v. Lincoln, supra, p. 598. 


EVIDENCE — HEARSAY: IN GENERAL— USE OF ACCOUNT-BOOKS TO PROVE 
Non-DELIVERY oF Goops.—In an action for goods sold, the defendant was 
allowed to introduce both his books of account and the testimony of his book- 
keeper to show that there was no record of receiving the goods. Held, that 
this was error. Winder v. Pollack, 151 N. Y. Supp. 870 (Sup. Ct., App. Term). 

The account-books could not be admitted under the ancient shop-book 
exception, for the defendant had a clerk. Ruggles v. Gatton, 50 Ill. 412. See 
Smith v. Smith, 163 N. Y. 168, 57 N. E. 300. But this limitation has undoubt- 
edly been frequently relaxed by rather loose statutes. See 2 WicmoreE, Ev1- 
DENCE, § 1538. Under the shop-book exception, moreover, the evidence 
was inadmissible on the ground taken by the court, that it was merely negative. 
Scott v. Bailey, 73 Vt. 49, 50 Atl. 557; Alexander v. Smoot, 13 Ired. (N. C.) 461. 
But see 2 WicMoRE, EVIDENCE, § 1556. Under the broader exception admitting 
entries made in the course of duty, this objection should have no force. Peck 
v. Pierce, 63 Conn. 310, 28 Atl. 524; Bastrop State Bank v. Levy, 106 La. 586, 
31 So. 164; Huebener v. Childs, 180 Mass. 483, 62 N. E. 729. Contra, Lawhorn 
v. Carter, 11 Bush. (Ky.) 7. Of course any record to be thus used as evidence 
that something did mot occur must be both regular and exhaustive. Shaffer 
v. McCrackin, 90 Ia. 578, 58 N. W. 910; Riley v. Boehm, 167 Mass. 183, 45 
N. E. 84. But these books were clearly inadmissible as entries in the course of 
duty, since the entrant was available in court. Bartholomew v. Farwell, 41 Conn. 
107; State Bank of Pike v. Brown, 165 N. Y. 216, 59 N. E. 1. There is, how- 
ever, still a third possible way of introducing this kind of evidence. Under 
modern statutes allowing parties to testify in their own behalf, account-books 
can be used to supplement or refresh a witness’ memory, and the shop-book 
exception becomes unnecessary. Nichols v. Haynes, 78 Pa. 174; Anchor Mill- 
ing Co. v. Walsh, 108 Mo. 277, 18 S. W. 904. Bushnell v. Simpson, 119 Cal. 
658, 51 Pac. 1080. See 2 WIGMORE, EVIDENCE, § 1560. Accordingly, if the 
books in the principal case were tendered under this last theory, to supplement 
the clerk’s recollection, they should have been admitted, though their proof 
was merely negative. State v. McCormick, 57 Kan. 440, 46 Pac. 777; Guy v. 
Mead, 22 N. Y. 462. But see Sanborn v. Fireman’s Ins. Co., 16 Gray (Mass.) 


448. 


FOREIGN CORPORATIONS — CONDITIONS UPON THE RIGHT TO DO BUSINESS 
— VALIDITY OF JUDGMENT ON FoREIGN CAUSE OF ACTION BASED ON SERVICE 
oN STATE OFFicER. — A Louisiana statute provided that suit might be com- 
menced against a foreign corporation which did business in the state by serv- 
ice of process on the secretary of state if the corporation had failed to designate 
agents on whom process could be served. After such service and with no actual 
notice, judgment by default was entered against such a corporation in the 
state court on a cause of action arising outside the state. The corporation 
now seeks, in the federal court, to enjoin the enforcement of this judgment on 
the ground of lack of jurisdiction in the state court. Held, that the judgment 
will be enjoined. Simon v. Southern Ry. Co., 236 U.S. 115. 

See this issue, p. 804, for a discussion of the principles involved in this case. 


FRANCHISES — RicHtT TO Enjorn Competitor ILLEGALLY Dorinc Busi- 
NEss WitTHOuT LicENsE. — The plaintiff telephone company sought to enjoin 
a competitor from engaging in the telephone business without a license from the 
Public Utilities Commission, which was required by law. Kansas Laws, 1o11, 
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ch. 238, § 31. Held, that no injunction will be granted. Baxter Tel. Co. v. 
Cherokee County Mut. Tel. Ass’n, 146 Pac. 324 (Kan.). 

Where a public franchise is set up as a defense to primé facie tortious con- 
duct, its validity may be challenged by the plaintiff, even though a private in- 
dividual. Smith v. Warden, 86 Mo. 382; Vredenburgh v. Behan, 33 La. Ann. 
627. But in the principal case the defendant’s act in stringing competing wires 
was not per se tortious, for the plaintiff’s franchise was not exclusive. As the 
mere usurpation of a public privilege could not without more constitute a pri- 
vate wrong to the plaintiff, the result seems clearly correct. Jersey City Gas 
Light Co. v. Consumers’ Gas Co., 40 N. J. Eq. 427; Coffeyville Gas, etc. Co. v. 
Citizens’ Natural Gas, etc. Co.,.55 Kan. 173, 40 Pac. 326. Cf. Cope v. District 
Fair Ass’n, 99 Ill. 489. 


FRAUDULENT CONVEYANCES — TRANSFERS FOR VALUE — CONVEYANCE 
IN SATISFACTION OF UNENFORCEABLE Express Trust. — A testator was in- 
duced not to change a will leaving property to A, by A’s promise to give half 
the property to B. A later transferred to B land equal in value to half of 
the property received under the will. This transfer made A insolvent, and 
his creditors bring this action to have it set aside as fraudulent. Held, that 
the conveyance will not be set aside. Walter Farrington Tiling Co. v. Hazen, 
151 N. Y. Supp. 523 (App. Div.) 

A boné fide conveyance by an insolvent debtor in preference of a creditor 
who has an enforceable legal or equitable claim against him cannot be set 
aside as in fraud of creditors. Warr, FRAUDULENT CONVEYANCES, 3 ed. 
§ 390; Glover v. Lee, 140 Ill. 102, 29 N. E. 680; Aélantic National Bank v. 
Tavener, 130 Mass. 407. A mere moral obligation, however, is not sufficient 
to support such a conveyance. Fair Haven Marble & M. S. Co. v. Owens, 
69 Vt. 246, 37 Atl. 749; Cock v. Oakley, 50 Miss. 628. But a conveyance in 
satisfaction of an unenforceable trust or in settlement of a debt barred by the 
statute of limitations or the statute of frauds, cannot be attacked by cred- 
itors on the ground that the debtor could have set up an unconscionable de- 
fense, for the law regards such obligations as subsisting though the remedy is 
barred. French v. Motley, 63 Me. 326; Silvers v. Potter, 48 N. J. Eq. 539, 22 
Atl. 584; Norton v. Mallory, 63 N. Y. 434. See 13 Harv. L. REv. 608. Cf. 
Holden v. Banes, 140 Pa. 63, 21 Atl. 239. The decision of the principal case 
is based on this last proposition. In fact, however, it seems that the con- 
veyance was in satisfaction of a perfectly valid equitable obligation; for where 
a testator is prevented from revoking a gift in his will by the promise of the 
beneficiary to hold it for another, the beneficiary becomes liable in equity as 
constructive trustee of the property received. Dowd v. Tucker, 41 Conn. 
197; Belknap v. Tillotson, 82 N. J. Eq. 271, 88 Atl. 841. See 28 Harv. L. 
Rev. 237, 379. And if, as the principal case seems to indicate, the estate 
conveyed represented the proceeds of the bequest, the trust attached to this 
very property. On this hypothesis, the result of the principal case is more 
easily reached as property subject to a constructive trust is not subject to 
the claims of creditors. Cox v. Arnsmann, 76 Ind. 210. See Pomeroy, Ea. 
Jur., 3 ed., §§ 721, D. I, 1053. 


INTERSTATE COMMERCE — INTERSTATE COMMERCE COMMISSION — JURIS- 
DICTION OF STATE COURT OVER SUIT AGAINST INTERSTATE CARRIER WITHOUT 
Prior ACTION BY THE Commission. — The railroad had established certain 
rules governing car distribution among coal companies for interstate ship- 
ments during periods of car shortage. The plaintiff brings suit in a state court 
complaining that the railroad failed to furnish the quota which, according to 
these rules, it should have received. Held, that the state court has jurisdic- 
tion. Pennsylvania R. Co. v. Puritan Mining Co., 237 U.S. 121. 
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Complaints attacking the reasonableness of rates, or the validity of general 
rules and practices, involve problems of administrative discretion which call 
imperatively for uniform solution. Over these a single administrative tribunal, 
the Interstate Commerce Commission, alone has jurisdiction. Texas & Pacific 
Ry. Co. v. Abilene Cotton Oil Co., 204 U. S. 426; Baltimore & Ohio Ry. Co. v. 
Pitcairn Coal Co., 215 U.S. 481. On the other hand complaint of conduct which 
contravenes the Interstate Commerce Act as matter of law, and which, there- 
fore, involves no administrative question, may be brought either before the 
courts or before the Commission. Pennsylvania R. Co. v. International Coal Co., 
230 U. S. 184. To this rule the principal case adds a further distinction: that 
a complaint that an existing rule was violated, rather than that it was unrea- 
sonable, need not be brought before the Commission. The further holding 
that it may be brought before a state court presents another problem. Under 
Section 9 of the Interstate Commerce Act, damage caused by violation of the 
Act can be sued upon in the federal courts or before the Commission. 4 U. S. 
Comp. Stat., 1913, § 8573. By implication the state courts are deprived of 
jurisdiction. Copp v. Louisville & N. R. Co., 43 La. Ann. 511, 9 So. 441. See 
Mitchell Coal & Coke Co. v. Pennsylvania R. Co., 230 U.S. 247, 250. But Sec- 
tion 22 of the Act saves all remedies existing at common law. 4 U. S. Comp. 
STAT., 1913, § 8595. In an effort to give meaning to this proviso, the court 
holds that for violation of a right existing at common law, but merely re- 
affirmed by the Act, suit may be brought in state courts. Cf. Galveston, etc. 
Ry. Co. v. Wallace, 223 U.S. 481. 


MASTER AND SERVANT — ASSUMPTION OF RISK — PROMISE BY MASTER 
TO EFFECT SUCH A CHANGE IN THE METHOD OF WorK AS TO MAKE THE Em- 
PLOYEE’S SERVICES UNNECESSARY. — The plaintiff was employed by the de- 
fendant to carry off waste material. The custom was to throw the waste in 
sacks from a second-story window into the plaintifi’s wagon. The plaintiff 
objected to this as being a dangerous method of work and the defendant had 
promised to install a chute which would render the plaintiff’s services un- 
necessary. The plaintiff continued work but was injured before the change was 
made. Held, that the plaintiff cannot recover. Medlin Milling Co. v. Mims, 
173 S. W. 968 (Tex. Civ. App.). 

Where a servant continues in employment relying on a promise to repair 
the defective premises, the defense of assumption of risk is not available. 
Clarke v. Holmes, 7 H. & N. 937; Rice v. Eureka Paper Co., 174 N. Y. 385, 66 
N. E. 979. Although a distinction was attempted in the principal case, it 
seems clear that this doctrine applies as well to a promise to install a new 
method as to one merely to repair a defect. Schlitz v. Pabst Brewing Co., 57 
Minn. 303, 59 N. W. 188. See 4 LABATT, MASTER AND SERVANT, 2 ed., p. 3857. 
Nor should the fact that the employment involves only simple labor with 
common implements change the result. Brouseau v. Kellogg Switchboard & 
Supply Co., 158 Mich. 312, 122 N. W. 620; Louisville Hotel Co. v. Kaltenbrun, 
26 Ky. L. Rep. 208, 80 S. W. 1163. Contra, Marsh v. Chickering, 101 N. Y. 
396, 5 N. E. 56; Webster Mfg. Co. v. Nesbitt, 205 Ill. 273, 68 N. E. 936. But 
the fact that the promised remedy would deprive the servant of his job pre- 
sents a question of more difficulty. A variety of technical reasons have been 
more or less unsuccessfully advanced for the effect attributed to the master’s 
promise to repair. See 4 LABATT, MASTER AND SERVANT, 2 ed., pp. 3874 et 
seg. Such reasons aside, if the only policy underlying it is to enable the serv- 
ant to retain permanent employment without being at his own risk during 
the continuation of the promise, then the case is correct, as here the plaintiff 
must lose his situation anyway. But it is submitted that the principal ground 
is that of justice to the servant because the master for his own benefit has in- 
duced the servant to stay. See Schlitz v. Pabst Brewing Co., supra; Professor 
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Bohlen in 20 Harv. L. REv. 14, 91-93. The employer should therefore be 
liable whether or not the servant by doing him the favor hopes to retain his 
position. 


NEGLIGENCE — Duty or CARE— ELEcTric Wires: Duty oF ELEcTRIC 
Company TO LICENSEE ON LAND OF THIRD Party. — A fireman entering a city 
hall in the course of his duties in order to extinguish a fire was killed by con- 
tact with a pipe which had become charged with electricity through the negli- 
gence of the defendant company, which had wired the hall. His administrator 
now sues. Held, that he may recover. Barnett v. Allantic City El. Co., 93 
Atl. 108 (N. J.). ; . 

It is settled that a fireman is a mere licensee. See cases collected in 35 L. 
R. A. N.S. 60. The decision in the principal case takes the ground that the 
special exemption by virtue of which the landlord is not required to use ordi- 
nary care in regard to the condition of his premises does not shield third parties. 
Commonwealth Elec. Co. v. Melville, 210 Ill. 70, 70 N. E. 1052; Day v. Con- 
solidated, etc. Co., 136 Mo. App. 274, 117 S. W. 81. This idea has been applied 
even where the plaintiff may have been a trespasser. Caglione v. Mt. Morris 
Elec. Lt. Co., 56 N. Y. App. Div. 191, 67 N. Y. Supp. 660; Connell v. Keokuk, 
etc. Co., 131 Ia. 622, 109 N. W. 177. See also Guinn v. Delaware, etc. Co., 72 
N. J. L. 276, 62 Atl. 412. In other jurisdictions the electric company’s duty 
has been held no greater than the landowuer’s. McCaughna v. Owosso, etc. 
Co., 129 Mich. 407, 89 N. W. 73. And this view has been applied where the 
defendant itself was at most a licensee at sufferance. Cumberland, etc. Co. v. 
Martin’s Adm’r, 116 Ky. 554, 76S. W. 394, 77S. W. 718. Other states hold 
the electric company liable to a mere licensee, irrespective of its status, on the 
theory that electricity is such a dangerous agency that even the landlord would 
be so liable. Waittleder v. Citizens’, etc. Co., 50 N. Y. App. Div. 478, 64 N. Y. 
Supp. 114. Augusta Ry. Co. v. Andrews, 92 Ga. 706, 19S. E. 713. Cf. Davoust v. 
City of Almeda, 149 Cal. 69, 84 Pac. 760. Some courts apply this theory even in 
favor of technical trespassers. Lynchburg Telephone Co. v. Bokker, 103 Va. 595, 
50 S. E. 148; Newark, etc. Co. v. Garden, 23 C. C. A. 649, 78 Fed. 74. Contra, 
Augusta Ry. Co. v. Andrews, 89 Ga. 653, 16 S. E. 203. Several authorities, on 
the other hand, take the ground that if the plaintiff touches the defendant’s 
wires he may thereby assume the status of a licensee or a trespasser toward the 


defendant and as such be denied recovery. New Omaha, etc. Co. v. Anderson, - 


73 Neb. 49, 102 N. W. 89; Rodger’s Adm. v. Union, etc. Co., 123 S. W. 293 
(Ky.); City of Greenville v. Pitts, 102 Tex. 1, 107 S. W. 50. Cf. Hector v. Boston 
Elec. Lt. Co., 161 Mass. 558, 37 N. E. 773. But on the whole the result in the 
principal case seems fair, in spite of the argument that the landowner’s exemp- 
tion should extend to anyone who works on his premises for his benefit. 


PoticE PowER— NATURE AND EXTENT — STATUTE REGULATING THE 
PrivaTE UsE or IntToxicants. — The defendant was convicted under a Ken- 
tucky statute making it a crime to keep liquor elsewhere than in the owner’s 
private residence. Held, that the statute is unconstitutional. Commonwealth v. 
Smith, 173 S. W. 340 (Ky. Ct. App.). 

Kentucky had previously held unconstitutional a similar inhibition apply- 
ing to private residences. Commonwealth v. Campbell, 133 Ky. 50, 117 S. W. 
383. So this decision has at least the merit of consistency. In so far as these 
cases rest upon limitations upon legislative power in the state constitution, the 
conclusion cannot profitably be criticised. But the court also took the broad 
ground that regulation of private use of intoxicants is outside the police power. 
This view has support. Ex parte Brown, 38 Tex. Cr. 295, 42 S. W. 554; State v. 
Gilman, 33 W. Va. 146, 10 S. E. 283; State v. Williams, 146 N. C. 618, 61 
S. E. 61; Eidge v. Bessemer, 164 Ala. 599, 51 So. 246. Other cases apparently 
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in accord involve simply the legislative power of municipal corporations. 
Henderson v. Heyward, 109 Ga. 373, 34 S. E. 590; Sullivan v. Oneide, 61 Ill. 
242. But there are contrary adjudications. Cohen v. State, 7 Ga. App. 5, 
65 S. E. 1096; Easley v. Pegg, 63 S. C. 98, 41 S. E. 18. See Mugler v. Kansas 
123 U. S. 623, 660. The court theorizes that the police power can be exer- 
cised only on behalf of the public, while this statute concerned individual 
conduct. Yet at common law suicide and self-mayhem were crimes. Rex 
v. Russell, 1 Moody C. C. 356; Wright’s Case, Co. Lit. 127a. See 1 BisHop, 
CrmiInaL Law, 8 ed., §§ 259, 511. ‘This statute should be upheld unless 
judicial eyes can clearly see it has no reasonable bearing on the public health, 
morals, peace, or welfare. See Mugler v. Kansas, supra; Powell v. Pennsyl- 
vania, 127 U. S. 678; Holden v. Hardy, 169 U. S. 366. If the statute be 
overthrown, one who has satiated his protected right privately to renounce 
sobriety might forthwith tire of seclusion, and burst forth a public menace. 
Furthermore, the “public” is but a composite of individuals, who should not 
be entitled singly to jeopardize their own health and increase the possibility 
of their becoming public charges. The principal case would seem to recognize — 
a constitutional guaranty to the individual not to be deprived of life, liberty, 
or liquor. 


PoticE PowER— REGULATION OF BUSINESS AND OCCUPATIONS — PRO- 
HIBITION OF NicHT WorK BY WpMEN IN Factories. — The defendant was 
convicted under a New York statute (Cons. Laws, c. 31, as amended by Laws 
1913, c. 83) which provided that “no woman shall be employed or permitted 
to work in any factory in this state before six o’clock in the morning or after 
ten o’clock in the evening of any day.” Held, that the statute is constitu- 
tional. People v. Charles Schweinler Press, 53 N. Y. L. J. 81 (N. Y. Ct. of 
App.). 

» a discussion of the significance of this decision as marking the present 
attitude of the courts in approaching questions of “due process,” see NOTES, 
Pp. 790. 


PoLticE PowER—REGULATION OF TRADE, PROFESSIONS, AND BusINEsS. — 
PROTECTION OF THE ECONOMIC WELFARE OF A STATE. —A Florida statute 
prohibited the shipment of fruit that was “unripe or otherwise unfit for con- 
sumption.” ‘The petitioner, who had been arrested for attempting to ship un- 
ripe oranges from Florida to Alabama, sought a writ of habeas corpus on the 
ground that the statute, so far as it applied to interstate shipments, was an 
invalid exercise of police power by the state. Held, that the statute is consti- 
tutional. Sligh v. Kirkwood, 237 U.S. 52. 

To reach the unique point of this case it must be premised that the statute 
in question presents no conflict with federal jurisdiction over interstate com- 
merce. There appears to be no enactment of Congress that deals with the 
situation, for the Food and Drugs Act applies only to decomposed fruit. U. S. 
Comp. StaT., 1913, § 8723. And there can be little doubt that since Congress 
has taken no affirmative action, the restriction placed upon interstate com- 
merce is of the incidental sort which is not objectionable. Hennington v. Georgia, 
163 U.S. 299; Minnesota Rate Cases, 230 U. S. 352, 402. Since the shipment 
involved was designed for the citizens of other states, the statute could not be 
upheld as a health measure, but had to be rested upon the novel principle that 
the state may prevent the shipment of unripe fruit because such sales injure 
the reputation of the state in an industry which is vitally related to its entire 
economic welfare. There is room for difference of opinion as to the probability 
of injury of this sort, but the legislature could not be deemed unreasonable in 
thinking that undiscriminating buyers in the outside markets would associate the 
injurious quality of the fruit with the fact that they came from Florida. It 
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may also be questioned whether the police power should be exerted to pro- 
mote the material prosperity of the public, but there can be no doubt that the 
principle has made a substantial beginning in American law. See Missouri, 
Kansas & Texas Ry. Co. v. May, 194 U. S. 267; Eubank v. City of Richmond, 
226 U. S. 137. The result of the principal case is closely analogous to a pre- 
vious decision which upheld prohibiting the owner of a gas or oil well from 
allowing waste which tended to exhaust the underground reservoir that was 
common to the entire community. Ohio Oil Company v. Indiana, 177 U. S. 
190. And the damage to other citrus producers in the state is of the same 
sort which results from unfair competition or monopoly, the statutory preven- 
tion of which has never been thought invalid. See Pearsall v. Great Northern 
Railway Company, 161 U.S. 646. In the principal case an act is in ques- 
tion which is inimical to the financial welfare of the whole state, and there 
seems to be no reason why the legislature should be powerless to prevent 
it merely because the channel of causation passes at one point outside of the 
jurisdiction. 


PRESUMPTIONS — EXISTENCE AND EFFECT OF PRESUMPTIONS IN PARTICULAR 
Cases — No PRESUMPTION ON A PRESUMPTION. — The body of the deceased 
was found on the defendant’s track five hundred feet below a crossing. A foot 
severed from the body was found caught in a frog at an intermediate point. 
To charge the railroad with the violation of a duty, it was necessary to prove 
that tne deceased was struck at the crossing. The facts relied on were that 
footprints were found there and that marks such as might have been made 
by a body dragged by a train extended from the crossing to the point where 
the body was found. The jury was asked to infer that the footprints were 
those of the deceased, that he was struck at the crossing, carried along until 
his foot caught in the frog, and then killed. The plaintiff obtained a verdict. 
Held, that the verdict must be set aside. Aichison, T. & S. F. Ry. Co. v. De 
Sedillo, 219 Fed. 686 (C. C. A., 8th Circ.). 

See NOTES, p. 795, for a discussion of the maxim “No presumption upon a 
presumption,” upon which the result in this case was based. 


Rute AGAINST PERPETUITIES — ANNUAL GIFTS OF INCOME SUBJECT TO 
VARIATION IN AMOUNT BY EXTRANEOUS CIRCUMSTANCES. — Under a power in 
her marriage settlement, the wife appointed the fund by will to trustees to 
hold till her insane son died or became sane. Each year the trustees were to 
pay him a sum sufficient to bring his income from all sources up to £200 a 
year, the residue, if any, to be distributed among other sons. Held, that the 
trust is altogether void. In re Whiteford, [1915] 1 Ch. 347. 

The court bases its decision on the fact that the gift to the son is not vested, 
and consequently calls the whole too remote. Had it allowed the payment for 
any one year, however, the son’s right to that year’s income would vest, and 
that vesting would not affect the contingent character of the gift in future 
years. If that year the son should receive a large legacy bringing in a £200 
income, none of the gift would vest in him that year, and yet that would not 
prevent payments in future years should his legacy be dissipated. It is sub- 
mitted that this should not be considered as one gift, but rather as a series 
of yearly gifts, all contingent. On this analysis the court erred in not allow- 
ing payments to the son for twenty-one years after the mother’s death. While 
the problem would seem res integra, an analogy is afforded by the cases where 
there is a series of gifts to the person who shall fill a certain description each 
year. One case has called such a gift bad in toto. Siedler v. Syms, 56 N. J. Eq. 
275, 38 Atl. 424. Professor Gray criticised this, and his view has been followed 
in a case that holds the gifts good for twenty-one years. Lyons v. Bradley, 168 
Ala. 505, 53 So. 244. See Gray, RULE AGAINST PERPETUITIES, 3 ed., § 410 a-¢. 
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SALES — CONDITIONAL SALES— REMEDIES OF SELLER: BREACH OF A 
COLLATERAL CONTRACT AS DEFENSE TO REPLEVIN. — The seller of a piano 
under a conditional sale contract agreed that he would use reasonable efforts 
to sell pianos to those whose names the buyer sent in, and would apply the 
commissions therefrom on the purchase price. The seller now brings replevin 
for the piano, and the buyer sets up a breach of this agreement. Held, that 
the seller may recover. Kohler & Chase v. Turner, 146 Pac. 393 (Wash.). 

In a conditional sale a breach of warranty by the seller is, by the weight of 
authority, no defense to an action of replevin. Hauss v. Savarese, 87 N. Y. 
Misc. 330, 149 N. Y. Supp. 938; People’s Electric Ry. Co. v. McKeen Motor 
Car Co., 214 Fed. 73. See contra, Guilford, Wood & Co. v. McKinley, 61 Ga. 
230, 233. These cases are often explained on the ground that no action for 
breach of warranty can accrue until title has passed. See Frye v. Milligan, 10 
Ont. 509. In substance, however, a conditional sale amounts to an executed 
sale with a chattel mortgage back. See WILLISTON, SALEs, § 326. Thus the 
sounder explanation is that, as the buyer’s right of action neither gives him a 
lien on the goods, nor prevents him from being in default, it can be no defense 
to the seller’s action to recover possession. Blair v. Johnson & Sons, 111 Tenn. 
111, 76 S. W. 912. But if the seller has himself prevented the performance 
of the condition, he cannot claim that the buyer is in default. Thus, a tender 
of payment by the buyer and refusal by the seller will vest title in the buyer 
and leave the seller to his action for the price. Imngersoll-Sergeant Drill Co. v. 
Worthington, 110 Ala. 322, 20 So. 61; Leflore v. Miller, 64 Miss. 204, 1 So. 99. 
The situation is analogous if the seller has agreed to let the buyer work out 
the purchase price, and refuses to give him the work to do. Ramsey v. Cap- 
shaw, 71 Ark. 408, 75 S. W. 479. Hence, when the seller’s breach of contract 
has prevented the buyer from paying in the way agreed upon, the seller should 
be unable to assert the default in those payments. Gilbert Co. v. Husted, 50 
Wash. 61, 66, 96 Pac. 835, 836; see Brownfield v. Jones Co., 98 Ark. 495, 500, 
136 S. W. 664, 666. The language of the court in the principal case does not 
seem in accordance with this view, but the case may be explained on the 
ground that it did not appear that the buyer was not in default in an amount 
in excess of that which would have been paid by means of the commissions. 


Usury — VaAtipity oF Usurtous Mortcace — Ricut oF INNOCENT PARTY 
TO THE MORTGAGE TO FORECLOSE: NEw York Law.— The defendant 
attempted to evade the New York statute which declares all contracts for 
usurious loans absolutely void (N. Y. Consort. Laws, GENERAL BUSINESS 
Law, INTEREST AND Usury, § 373), by executing a mortgage to a dummy 
mortgagee, and procuring its discount to the plaintiff at an illegal rate of in- 
terest. Though the purchase price, which was paid to an agent, went directly 
to the mortgagor, the mortgagee was ignorant of the nature of the transac- 
tion and supposed that the mortgage was merely assigned to him. Held, that 
he may enforce the mortgage to the extent of the consideration paid. Schanz 
v. Sotscheck, 152 N. Y. Supp. 851 (App. Div.) 

Though on principle the purchase of an accommodation note, since the in- 
dorsee is buying the credit of a third person, is not a loan but a true sale, New 
York and several other states hold such a transaction usurious if the note is 
discounted at more than the legal rate of interest. Claflin v. Boorum, 122 N. Y. 
385, 25 N. E. 360; Whitten v. Hayden, 7 Allen (Mass.) 407; cf. Eastman v. 
Shaw, 65 N. Y. 522. Contra, Dickerman v. Day, 31 Ia. 444; Holmes v. State 
Bank of Duluth, 53 Minn. 350; Moore v. Baird, 30 Pa. 138. But the purchase 
of a mortgage from a dummy mortgagee is distinguishable. Since it is in sub- 
stance the giving of money to the mortgagor in reliance on his credit alone, it 
is a true loan, and properly subject to the usury law. Entirely apart from the 
New York view as to accommodation paper, therefore, the mortgage in the 
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principal case is absolutely void for usury and no action would lie on the instru- 
ment. In the ordinary case arising under the New York statute, it would be 
contrary to the policy of the statute to allow the lender to recover even his 
principal, for the contract is expressly made altogether void. But where the 
lender is an innocent party, as in the principal case, since to refuse recovery 
would allow the borrower to profit by his own wrong at the expense of one who 
is entirely innocent, it seems proper to impose a quasi-contractual liability 
and allow the mortgage to be enforced to this extent. See Pullman’s Palace Car 
Co. v. Central Transportation Co., 171 U.S. 138,152. This, rather than estoppel, 
seems to be the true basis of the highly just result of the principal case and of 
other New York decisionsin accord. Payne v. Burnham, 62 N. Y. 69; Verity v: 
Sternberger, 62 N. Y. App. Div. 112, 70 N. Y. Supp. 894, aff’d 172 N. Y. 633, 
65 N. E. 1123. But where in addition to the representation involved in the 
mere act of transfer there is an express representation that the instrument is 
valid, the New York courts, on the ground that the mortgagor is estopped to 
set up the usury, allow a recovery in full upon the instrument. Rider v. Gallo, 
153 N. Y. App. Div. 334, 137 N. Y. Supp. 1015; Union Dime Savings Institu- 
tion v. Wilmot, 94 N. Y. 221; cf. Hurlbut & Sons v. Straub, 54 W. Va. 303. 
This seems wrong, since it is not possible to be estopped into liability on an 
absolutely void contract. See 19 Harv. L. REV. 454. 


VESTED, CONTINGENT, AND FUTURE INTERESTS — FUTURE INTERESTS IN 
PERSONALTY — ACTION FOR DAMAGES TO CHATTEL, BY EXECUTORY LEGATEE 
AGAINST EXEcuTOR OF First HotpEer. — A necklace was bequeathed to A, 
with remainder to B in the event of A’s dying childless. The contingency oc- 
curred, and B now sues A’s estate to recover for damage done to the necklace 
by A and for the loss of part of it. Held, that B can recover. In re Swan, to 
Wkly. Notes 113 (Ch. Div.). 

There has been much controversy on the question whether interests in chat- 
tels personal are executory or are vested when a corresponding interest in realty 
would be. See Gray, RULE AGAINST PERPETUITIES, 3 ed., § 117 a; 14 Harv. 
L. Rev. 397. In the principal case, however, that problem is not involved, as 
the bequest to B after A’s absolute estate is on any view executory. See Gray, 
RULE AGAINST PERPETUITIES, 3 ed., § 835. In the analogous situation in realty, 
damage to the property by the first owner is an immediate wrong to the ex- 
ecutory devisee. This is shown by the fact that he may at once enjoin waste. 
Turner v. Wright, 2 DeG., F. & J. 234. In the case of a contingent remainder, 
where the prior estate must certainly determine in favor of someone, damages 
for part waste are also recoverable, but will be impounded for the benefit of 
whomever later proves to be entitled. Watson v. Wolff-Goldman Realty Co., 95 
Ark. 18, 128 S. W. 581. But in an executory devise, as the contingency ending 
the first estate may never arise, no such damages can be given. Ohio Oil Co. 
v. Doughetee, 240 Ill. 361, 88 N. E. 818. As soon as the executory devisee comes 
into possession, however, as he is now ascertained, the objections to allowing 
him a remedy vanish. A wrong with a suspended remedy is not anomalous; 
for example, an ultimate remainderman who had no action for waste may sue 
if the intermediate estate subsequently lapsed. See Duval v. Waters, 1 Bland 
(Md.) 560, 573. It is submitted that the same result should be reached in the 
case of chattels, and as the injury is to property it should survive. See Jenkins 
v. French, 58 N. H. 532. The court in the principal case, while correct in de- 
cision, was troubled with the survivorship point and avoided it by the question- 
able discovery of a trust or bailment in the first holder. 


WITNESSES — EXAMINATION — CROSS-EXAMINATION TO CREDIT: INTEREST 
oF WITNESS IN OuTCOME oF SuIT.—In a suit for personal injuries the de- 
fendant called as a witness the conductor in charge of the car which had caused 
the damage. On cross-examination the plaintiff sought to discredit the wit- 
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ness by proving his contract of employment, which provided that the employer 
might reimburse himself for all damages caused by the negligence of the con- 
ductor by deducting the sum from his wages. The evidence was excluded. 
Held, that this is reversible error. Henry v. Tacoma Ry. & Power Co., 219 
Fed. 874 (C. C. A., oth Circ.). 

Although the old rule disqualifying a witness pecuniarily interested in the 
result of a suit has been almost everywhere abolished, nevertheless it is proper 
to discredit the testimony of a witness by showing interest. Luckhurst v. 
Schroeder, 149 N. W. 1009, 1012 (Mich.); see 2 WicMoRE, EVIDENCE, § 960. 
Therefore it has been held that the fact that a witness is employed by one of 
the parties to the suit may be considered by the jury as bearing on his credi- 
bility. Donley v. Dougherty, 174 Ill. 582, 51 N. E. 714. Cf. Marquette, H. & 
O. R. Co. v. Kirkwood, 45 Mich. 51, 7 N. W. 209. In addition, the servant’s 
’ common-law liability for his own negligence may be pointed out. See Hamil- 
ton v. Chicago, M. & St. P. Ry. Co., 103 Ia. 325, 331, 72 N. W. 536, 538. The 
contract in the principal case, since it gives the employer the right to deduct 
from the conductor’s wages, in addition to his common-law right to reimburse- 
ment, increases the employee’s pecuniary interest in the outcome of the suit. 
It correspondingly intensifies the temptation to lie, and should be admissible 
to discredit the witness. Accordingly, the result of the principal case is ques- 
tionable only in that it reverses the trial judge on a point resting so largely 
within his discretion. Miller v. Smith, 112 Mass. 470, 476; see 2 WIGMORE, 
EVIDENCE, § 944. 


WITNESSES — PRIVILEGED COMMUNICATIONS — HusBAND’s LETTERS TO 
Wire. — In a prosecution for bigamy, the state offered letters from the hus- 
band to the alleged first wife to establish the fact of that marriage. These 
letters had fallen into the hands of a third person, and were then secured by 
the prosecution. Held, that the letters are admissible. McNeill v. State, 173 
S. W. 826 (Ark.) 

The privilege not to have private communications between husband and 
wife disclosed may be waived, since the evidence itself is not fundamentally 
inadmissible. See Perry v. Randall, 83 Ind. 143, 146; Stickney v. Stickney, 131 
U. S. 227, 237. Contra, Goodrum v. State, 60 Ga. 509. But the privilege belongs 
not to the addressee alone, but to the communicating party, or possibly to 
both. Derham v. Derham, 125 Mich. 109, 83 N. W. 1005. A voluntary de- 
livery, therefore, by the addressee should not suffice to waive the privilege. 
Mahner v. Linck, 70 Mo. App. 380; Wilkerson v. State, 91 Ga. 729, 17 S. E. 
g90. But where the letter is originally sent with knowledge that it will be 
read by a third person there is clearly no privilege. De Leon v. Territory, 9 
Ariz. 161, 80 Pac. 348. Again, a conversation overheard is similarly unprivi- 
leged, for although there is no intention to publish the communication, there 
is a publication by the act of the person entitled to the privilege. Common- 
wealth v. Everson, 29 Ky. L. Rep. 760, 96,8. W. 460; Commonwealth v. Griffin, 110 
Mass. 181. Where a third party obtains the letter without the consent of the 
other spouse there is clearly no publication, but the weight of authority, in 
accord with the principal case, makes no distinction and holds the privilege 
equally inoperative. Hammons v. State, 73 Ark. 495, 84 S. W. 718; State v. 
Hoyt, 47 Conn. 518; State v. Buffington, 20 Kan. 599. Contra, Scott v. Com- 
monwealth, 94 Ky. 511, 23 S. W. 219; Bowman v. Patrick, 32 Fed. 368. A 
further ground of the decision is that the defendant, by denying the validity 
of the first marriage, is precluded from asserting the privilege of a spouse. 
Since the burden of establishing a privilege falls upon the party attempting to 
assert it, it is immaterial that it is equally inconsistent for the prosecution, 
while asserting the validity of the first marriage, to object to the assertion of the 
privilege. Contra, State v. Ulrich, 110 Mo. 350, 19 S. W.. 656. 
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BOOK REVIEWS 


CONSERVATION OF WATER BY STORAGE. By George F. Swain, LL.D. New 
Haven: Yale University Press. 1915. pp. xvii, 384. 


This is a book which deserves to be brought to the attention of lawyers, not 
merely because the subject is one with which lawyers at present are having 
much to do, but even more because the author, unlike most laymen who have 
written upon such questions, has exerted himself to find out what the law is 
and to consider the relation of the law to matters of engineering import instead 
of employing the easier but less profitable method of ignoring or abusing the 
law. The chapters which are of particular interest to the legal profession are: 
Chapter 3. Water power at government dams on navigable streams; Chapter 
4. Water power at private dams on navigable streams; and Chapter +. 
Water power on the public domain. The appendices contain valuable infor- 
mation with respect to legislation upon the subject of water rights, and there 
is a full bibliography, extending over thirteen pages, which should be useful 
to lawyers and legislators as well as to engineers. 

In recent years a notion has sprung up that running water is res publica; 
that it is owned by the state in exactly the same way, for example, that the 
state house is owned. This idea had its origin in the attempts of western 
states to make constitutional provision for the adoption of the appropriation 
system where it was feared federal patents had fastened the system of riparian 
rights upon considerable areas. All that these assertions of state ownership 
ever really achieved was to assert a state sovereignty with respect to the use 
of the water resources of the state, which really needed no assertion. To-day 
we may see three theories with respect to control of the use of water in com- 
petition. By the common-law theory the water of running streams is to be 
used and used only by riparian proprietors who are limited to a reasonable use 
of the water; that is, a use consistent with a like use by all others similarly 
situated. According to the appropriation doctrine, developed in the Pacific 
and Rocky Mountain states, the prior appropriator of the waters of a stream 
to a beneficial use acquires a property right to use the amount of water which 
he has appropriated, and at present, with the advent of the “use theory” as 
the prevailing idea in the water law of the western states, such right is measured 
in its extent and its duration by the beneficial use to which the water is put. 
A third system is the system of the Roman law with respect to what the Romans 
called “public streams,” namely, the method of concession or franchise whereby 
the sovereign concedes to certain persons at a fixed toll or rental the privilege 
of using the water of running streams. The French code makes every stream 
which is capable of floating a boat or raft a public stream for the purposes of 
this rule. The Prussian water law of 1913 also gives a wide extension to this 
method of government concession. The doctrine of the civil law was obviously 
not adapted to the necessities of the pioneers of the Pacific slope when the 
appropriation doctrine was adopted in this country, for at that time there was 
no organized government at hand on the public domain to license use of 
streams, there had been no survey of the water resources of the country, and 
the idea of such license or concession was foreign to the individualistic ideas of 
the pioneer. But the federal government, assuming that it has complete com- 
mon-law riparian rights on the public domain in all of our states where public 
domain exists, and taking advantage of its power to prevent encroachment 
upon navigation in navigable streams, has been inclined of late to adopt a 
policy which amounts to nothing less than an importation of the civil-law idea 
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into this country. Perhaps Professor Swain assumes too readily the soundness 
of the contention of federal administrative officers with respect to water on 
the public domain in states where riparian rights do not exist under the local 
law. See Mr. Bannister’s article, “The Question of Federal Disposition of State 
Waters in the Priority States,” 28 Harv. L. Rev. 270. But he is undoubtedly 
in accord with eminent legal authority in conceding this claim, and it is not 
material to his argument which view is taken. In any event, the attempt to 
use local resources in undeveloped parts of the country as a means of raising 
general revenue, operates, as Professor Swain points out, simply to perpetuate 
a system of waste and is like nothing so much as the insistence of Great Britain 
prior to the American Revolution upon exercise of its technical legal authority 
to raise general revenue out of the colonies. After all there is a great deal in 
a name. Ifa policy of waste is labelled conservation, the label may endow it 
with a long life in the face of common sense and in spite of all that we should 
have learned from attempts of the federal government to make a profit at the 
expense of the locality out of the public domain in the territories prior to the 
Civil War. 

The matter is one of politics rather than of law, but it cannot be insisted 
upon too strongly that those who frame our legislation should understand the 
legal as well as the economic theory upon which they are proceeding, and those 
who are called upon to draft legislation in this connection will do well to read 
and ponder what Professor Swain has to say. R. P. 





Tue VALIDITY OF RATE REGULATIONS. By Robert P. Reeder. Philadelphia: 
T. & J. W. Johnson. 1914. pp. 440. 


This is the kind of a book that makes a reviewer’s task ungrateful. For an 
ungrateful task it is to be compelled to say that a great deal of effort, wide 
reading and considerable intellectual freedom from phrases, have, after all, 
been unproductive. Few subjects are more important, and surely none more 
interesting, than a consideration of “the principles of Constitutional Law, 
which are involved in rate regulation.” From a book of four hundred pages, 
which aims at more than a digest’s aloofness from contested issues, one cannot 
demand less than that it should help somewhat toward the solution of knotty 
problems — at least to the extent of a penetrating analysis of the issues. 
What is to be said then of a book on the Validity of Rate Regulation that 
leaves practically untouched, except for a conventional statement of the cases, 
the whole problem of compelling unremunerative services or the carriage of 
specific commodities at unremunerative rates? (See Northern Pacific Ry. 
Co. v. North Dakota, 236 U.S. 585; Norfolk & Western Ry. Co. v. Conley, 236 
U. S. 605; 28 Harv. L. REv. 683.) 

Instead of grappling with problems such as these, which are peculiarly within 
the jurisdiction of the author’s subject, the bulk of the book — some hundred 
pages — is devoted to an attempt to demonstrate that the Supreme Court is 
wrong in extending the “‘due process” clauses to substantial rights instead of 
confining them to the safeguarding of orderly procedure. This is shooting at 
a target which is tempting to all constitutional marksmen, — but what’s the 
use? Holmes and Thayer and Pound and Corwin and Shattuck and the rest 
have again and again smoked out the enemy, or confined his operations, but 
he is as alive as von Hindenburg after a defeat. One does not detect even new 
kinds of weapon in the attack. Particularly immaterial to the main subject 
of the book is this predominant detour, inasmuch as, so far as questions af- 
fecting the validity of rate regulations go, Mr. Reeder, after disposing of ques- 
tions by throwing ‘“‘due process” out of the window, lets them walk in again 
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through the door “of the equal protection of the laws.”” There cannot be too 
much insistence on definite meanings for specific clauses of the Constitution, 
for there is all too much of loose lumping of different provisions, resulting 
in the creation of an atmosphere of unconstitutionality, in passing on specific 
measures. To that extent Mr. Reeder’s analysis is welcome. But when all 
is said, the book leaves one with the feeling that here is the uncompressed 
material for a preface of a treatise on the validity of rate regulations. 
F. F. 





LIMITATIONS ON THE TREATY-MAKING POWER UNDER THE CONSTITUTION 
OF THE UNITED StTaTEs. By Henry St. George Tucker, LL.D. Boston: 
Little, Brown, and Company. 1915. pp. xxi, 444. 


In these days, when there is a strong tendency to extend the treaty-making 
power of the United States, such a book as this is timely. The object of the 
book is to discuss and to endeavor to define the limitations of the treaty-making 
power. In the early chapters the views of “the fathers of the Constitution” 
are shown; and it is evident that the present extensions of the treaty- 
making power were not anticipated. Those entrusted with the treaty-making 
power since the middle of the nineteenth century are shown to have realized 
that certain of their acts probably were encroachments upon the rights of other 
branches of the government, yet to have justified these acts on the ground of 
high national policy. Against this tendency the opinions of many writers of 
high authority are stated; and to these are added the support of certain opin- 
ions of the Supreme Court. 

The varied practice in treaty-making in the days of the Confederation was 
succeeded by an attempt to define the field of this power through the Con- 
stitution. If the clauses of the Constitution relating to treaty-making stood 
alone and were not part of the larger instrument and thereby limited, the con- 
tention of some of those who have from time to time been of the treaty-making 
bodies could more easily be maintained. 

The lack of uniformity in opinions of presidents and secretaries of state as 
to the limitations of their treaty-making functions offer striking contrasts. 
Some of these are shown in the chapter devoted to the report of J. Randolph 
Tucker in 1887 upon the constitutionality of the. Hawaiian treaty. In the 
discussion relating to the principles involved in the Japanese-California con- 
troversies, the opinion of the author is in many respects contrary to that of 
Professor Willoughby and to that of Mr. Root. 

The position of Mr. Butler in his book, “Treaty-Making Power under the 
Constitution,” to the effect that the treaty-making power is vested in the cen- 
tral government and “‘is also possessed by that government as an attribute of 
sovereignty,” is also one entirely opposed to the general thesis of this book. 
It would likewise seem that Mr. Tucker would consider many recent inter- 
national agreements which have been negotiated by the United States as with- 
out constitutional sanction. 

Detailed attention is given to Chirac v. Chirac, Hauenstein v. Lynham, 
Geofroy v. Riggs, in connection with rights of aliens in relation to rights of 
states. The author does not consider certain common deductions from the 
case of Ware v. Hylton as justifiable. 

Mr. Tucker does not claim to be making a profound contribution to the 
literature upon the Constitution of the United States, but a simple state- 
ment, which is written in easy style, of the power of the United States to 
make treaties. His conclusions would support a much more strict limitation 
upon the treaty-making power than has been observed in recent years. 

G. G. W. 
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Tue LAw or ARREST IN CIvit AND CrimInaL Actions. By Harvey Cort- 
landt Voorhees. Second Edition. Boston: Little, Brown, and Company. 
1915. pp. xliii, 287. 


The first edition of this handy manual was printed in 1904; and the author 
then expressed the wish of producing ‘‘a work so exhaustive that the profes- 
sion might feel justified in pronouncing it a standard authority on the subject 
with which it deals.”” The success of the book has, in some degree at least, 
corresponded with this aspiration; it “is now in common use in police depart- 
ments, and law offices.” In the preface to the second edition the author lays 
great (but certainly not too great) stress upon the usefulness of the book to 
police officers. One may fairly add, however, that it is an excellent elementary 
summary of the law of arrest and imprisonment for the student and the lawyer. 
Its claim to be regarded as a standard and exhaustive treatise is rather too 
broad. 

An increase of about one-fifth in the matter of the book is largely caused by 
the addition of new citations. The number of cases has increased by about 
one-fourth. 

A few errors or misleading statements have been noted. On page 100 it is 
said that under a hue and cry, a private person may make an arrest even 
though it should subsequently be shown that no felony had been committed. 
For this proposition, the case of People v. Lillard, 18 Cal. App. 343, is cited. 
This was not a case of hue and cry, nor did the court mention those words. 
The hue and cry, properly so called, has of course never existed on this con- 
tinent. In that case it was an admitted fact that the felony had been committed 
by the deceased and it was clear that the defendant knew, or had reasonable 
grounds to believe, that this was the case. The subsequent statement on page 
136, citing the same case, that an arrest by hue and cry is not obsolete, is cer- 
tainly unfounded. On page 131, the statement that any private person, 
present when a felony is committed, is bound by the law to arrest the felon, 
has probably never been true in this country. It is certainly not true to-day. 
In no American case is there even a dictum to that effect, so far as the reviewer 
has found, except one or two loose statements that it is the duty of a by- 
stander to arrest a felon, and therefore he may justify making the arrest. In 
these passages ‘“‘duty” is unquestionably used in the same sense in which it is 
said to be the duty of a person to defend himself. In the note on page 115, 
the statement with respect to an officer arresting without warrant for a sus- 
pected misdemeanor, is based on the rather unusual provision of the New 
York Code of Criminal Procedure. The statement is misleading as a state- 
ment of general law. 

These examples are drawn from one chapter only, but that is the most im- 
portant one in the book. J. H. B. 





RAILROAD RATE REGULATION. By Joseph Henry Beale and Bruce Wyman. 
Second Edition by Bruce Wyman. New York: Baker, Voorhis and Com- 
pany. I915. pp. xcvi, 1210. 

In 1906, as many important amendments to the Interstate Commerce Act, 
known as the Hepburn Amendments, were about to take effect, Messrs. 
Beale and Wyman issued their first edition of Railroad Rate Regulation. Of 
course it was not possible to do more then than barely to call attention to the 
important changes produced in the Interstate Commerce Act by the important 
amendments of 1906. 

Again in 1910 Congress gave long and serious consideration to the Inter- 
state Commerce Act as amended in 1906, and again very important amend- 
ments resulted. 
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Again in 1912, by the Panama Act, the Interstate Commerce Commission 
was given certain additional powers, and in 1913 the Commission was given 
the power to value the property owned or used by every common carrier 
subject to its jurisdiction. 

In addition to the additional powers given the Interstate Commerce Com- 
mission by the extensive amendments mentioned since the first edition of 
Beale and Wyman on Railroad Rate Regulation, the Commission and the courts 
have made many most important decisions upon questions that were unsettled 
when the first edition was issued. For instance, the decisions of the Com- 
mission as to when railways can and when they cannot increase their rates, 
in the celebrated rate cases involving enormous amounts of money, have 
attracted public attention and discussion because of their great importance. 

So, too, recent decisions of the Commission and the courts as to when so- 
called industrial railways are common carriers, and as such entitled to the 
rights of common carriers, even though such industrial railways are substan- 
tially owned by industries largely served by them, have disclosed a difference 
of opinion between the Commission and the courts that has provoked not a 
little discussion among members of the bar and in the public press. Some of 
these decisions of the Commission, too, have resulted in business delay and 
confusion that have caused very serious criticism of the Commission among 
business men and in the public press. The truth is, the Commission’s jurisdic- 
tion has become so extensive and its burdens so great, that it naturally tries 
to decide more in a single case than it can well decide, as the courts hold, 
and therefore it is that it occasionally finds itself compelled to reconsider its 
own decision, as it did in the Industrial Railways Case, after the decisions of 
the Supreme Court in the Tap Line cases, and as it did in the Eastern Rate 
cases after it had been subjected to severe general and public criticism for its 
first decision and the railways had obtained a rehearing. 

Nor is this all. In 1906 many of the states had no commissions worthy of 
the name. The result was that the powers of a majority of the then existing 
state commissions were so inadequate that in intrastate matters the railways 
in most of the states were almost a law unto themselves. 

In 1907 Governor Hughes in New York showed that the very important 
railway business of that state was substantially unregulated by its Railway 
Commission, and also that other public-service commissions should be subjected 
to state regulation. Therefore, in spite of strenuous opposition from railways, 
he was the leader in bringing about legislation providing for two public-service 
commissions in that state, one in New York City and one “‘up-state,” as it is 
called, to regulate the services and the charges of not only the railways, but of 
substantially all public-service corporations of the state of New York. As 
commissioners to serve upon these commissions, he selected some of the most 
able men of the state, and so well did they serve the state upon these com- 
missions that almost all complaint of intrastate railway service and other 
corporation service disappeared, and many other states took up the legislation 
of New York and from it prepared similar acts adapted to the needs of the 
various states. 

In this way such great states as New York and Pennsylvania, not to men- 
tion others, for the first time began adequately to regulate intrastate service 
of railways and public-service corporations. So rapidly did the state law regu- 
lating the intrastate service of public-service corporations develop after the 
important changes made in that law in the state of New York, under the leader- 
ship of Governor Hughes, that in 1911 Mr. Wyman gave us his work of two 
volumes upon Public Service Corporations, which substantially covers the com- 
mon-law ground covered by the first edition of Beale and Wyman in their work 
upon Railroad Rate Regulation, and also covers, in addition thereto, the 
statutory provisions and changes of the various states, whereby the various 
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states regulate the services of public-service corporations within their bounda- 
ries. In issuing this work upon public-service corporations, Mr. Wyman 
naturally thus took from the work of Beale and Wyman common-law provisions 
more germane to public-service corporations within the states than to the matter 
of railway rate regulation by the federal government, because the federal 
government does not regulate railway rates by virtue of the common law, 
but, instead, regulates railway rates by virtue of the federal Constitution, 
giving it power to regulate interstate commerce, thus giving Congress the 
power to pass the Interstate Commerce Act and the various amendments 
thereto. 

The consequence of the important changes thus made in both federal and 
state legislation regulating railway rates and the services of public-service 
corporations generally, and of the important decisions made by the Interstate 
Commerce Commission and the various state commissions, and the state and 
federal courts, touching these important subjects, since the first edition of 
Beale and Wyman upon Railroad Rate Regulation in 1906, is that a work issued 
July 1, 1906, has become somewhat out of date, and to be valuable to either 
the courts or the profession it has been necessary to rewrite it, omitting from 
it the bulk of the common-law matter more strictly applicable to intrastate 
business and adding to it entire chapters dealing with important amendments 
made from time to time to the Interstate Commerce Act, and also proper 
comment upon important decisions made from time to time by the Interstate 
Commerce Commission and by the federal courts. 

The second edition of Beale and Wyman, which has just come from the press, 
has been prepared by Mr. Wyman, who has profited by his experience as an 
author, as a practicing lawyer and as a law teacher, from July, 1906, to the 
present time, and has given us the benefit of his study and experience in the 
changes and additions made in the structure of the first edition. We have 
very carefully examined the second edition, and, so far as we have discovered, 
the second edition is a thorough, accurate and reliable statement of the law to 
March, 1915, when it issued from the press. Of the second edition, therefore, 
we may repeat with still greater confidence what we said of the first edition in 
a review of that edition. We then said (20 Harv. L. REV. 340, etc.): 

“The present general demand for such a work is largely due to the Inter- 
state Act Amendments of 1906... . 

“Historically and legally, this clearly appears. In 1787 Congress was granted 
the power ‘to regulate commerce’ (interstate). So far as Congress was con- 
cerned, this power remained almost unexercised until a century later, or 1887, 
when the first Interstate Commerce Act was passed. This act was passed 
because the attempts of the states to regulate the conduct of railways by the so- 
called Granger legislation and legislation of that character, in the early seven- 
ties, were nullified as to interstate traffic, October 25, 1886, by the necessary 
ruling of the Supreme Court in Wabash Ry. Co. v. Illinois, 118 U. S. 557, 
577, that regulation of interstate traffic by railroads ‘must be of a national 
character, and the regulation can only appropriately exist by general rules 
and principles which demand that it should be done by the Congress of the 
United States, under the commerce clause of the Constitution. ...’” 

Without quoting further touching the passage of the Interstate Commerce 
Act and its amendments as to the first edition, we then said: 

“The point of view of the authors evidently is, to use their own words, that the 
railroad problem is to be dealt with for the present on the basis of existing 
statutes and decisions, whereby to ‘control . . . rates and practices of the rail- 
roads for public good.’ To throw light on the subject, they consider, among 
other topics, parliamentary regulation of rates, the persistence of state regulation, 
the theory of laissez faire, the growth of public employments, the power of 
eminent domain, the grant of exclusive franchise, monopoly as a ground for 
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regulating public callings, requisites of common carriage, the transportation 
necessary, public business of common carriers, common carriers’ right to com- 
pensation, primary duties of common carriers, excuses for refusal to serve, 
strikes, right to protect their own interests, limitations of their charges, right 
to return on capital, rate of return on capital, right to operating expenses, 
reasonableness of particular rates, elements involved in reasonable rates, 
classification of commodities, the effect of length of transportation upon rates, 
preventing discrimination between competitors and localities, Interstate Com- 
merce Acts of England, the Granger and other state statutes, the Interstate 
Commerce Acts of 1887, the Elkins Act, and the Interstate Commerce Act 
Amendments of 1906. Even the regulations of the Commission with reference 
to printing and publishing schedules of rates, and the procedure before the 
Commission, and in the courts, are considered. 

“The consideration of these topics is in the main most satisfactory, this being 
particularly true of the difficult one of discrimination in all its forms. .. . 

“Tt is a pleasure carefully to examine a work that sustains such examination 
so well, to find it both comprehensive and acute, to note the accuracy of its 
learning, the convenience of its arrangement, the practical quality of its useful- 
ness, and to commend it generally to the profession, which is bound to find 
such works much more necessary and useful in the future than they have been 
in the past.” 

The judgment of all who have used the first edition has justified us in the 
conclusion there reached, and we feel sure that the second edition will prove 
equally useful and reliable. A. M. 





THe Format Bases or Law. By Giorgio del Vecchio; translated by John 
Lisle, with introductions by Joseph H. Drake, Sir John McDonnell and 
Shepard Barclay. Boston: The Boston Book Company. 1914. pp. 
lvii, 412. ; 


This book is an attempt to define the essential bases of law, the word 
“‘formal” being used in the sense of “essential.” It was originally written in 
Italian and has been translated into philosophical English. At times Greek, 
German, Italian and Latin phrases are employed, without appreciably dimin- 
ishing the clearness of the English text. It is with diffidence therefore that 
the reviewer ventures his personal belief as to the author’s meaning. 

It was said to have been the glory of Socrates that he brought philosophy 
from the clouds down to the affairs of daily life. Our author has apparently 
reversed the operation. He has taken the law which we find in daily life to 
the clouds, — and left it there. So far as the reviewer has been able to ascer- 
tain, the author’s main thesis is a combination of Plato and Kant. From 
Plato he takes the thesis that the ideal of a thing exists before any attempt is 
made to give that thing a physical expression, and remains unaffected by the 
imperfections of any attempted physical expression of it. To express the 
thought in concrete form, the mathematical ideal of a circle existed before any 
attempt was made to draw a circle, and remains unaffected by the imperfec- 
tions of any circle or circles which are actually drawn. But of course this 
ideal has no inherent power either to express itself or cause itself to be ex- 
pressed. So to bring the ideal into existence something more is necessary. 
The principle which tends to give this ideal concrete expression the author 
takes from Kant. Kant in the categorical imperative defines and describes 
that something in human nature which makes man desire to do his duty and 
realize the ideal. In this the author finds the moving force which tends to 
realize the ideal of law. By combining this thesis of Kant with the Platonic 
thesis of the ideal the author discovers the essential bases of law. 
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Whether the combination of these two elements, both well known to the 
prior art, and their application to the concept of law discloses patentable in- 
vention, the reviewer will leave to philosophers to determine. It certainly 
gives aid and comfort to that school of the common law which believes that 
all the law exists somewhere, so much of it as may be necessary being miracu- 
lously revealed to the court at the moment when it decides the case. This 
belief, which is by no means new in the common law, occasionally receives a 
rude shock when different courts of last resort receive conflicting revelations 
in regard to the same case, as for example in Old Dominion Copper Co. v. Bige- 
low, 203 Mass. 159, and Old Dominion Copper Co. v. Lewisohn, 210 U. S. 206. 
Doubtless this school of the common law will hail the author as an ally and 
a prophet. E. H. A., JR. 





A TREATISE ON THE LAw oF INcoME TaxaTION. By Henry Campbell Black. 
Second Edition. Kansas City, Mo.: Vernon Law Book Company. tors. 
pp. xxxvil, 865. 


The Income Tax seems to have come to stay and a treatise on this hereto- 
fore transitory statute is a timely addition to legal literature. Any lawyer 
familiar with the Bankruptcy Act realizes how impossible it is to get from the 
material within the four corners of the statute a real grasp on bankruptcy 
law. One who reads the Income Tax law is confronted with a similar diffi- 
culty. Moreover, the present is a particularly auspicious time for the appear- 
ance of a work on income taxes. The field is still a new one and at the same 
time the lapse of two years after the passage of the present statute has given 
opportunity for more mature reflection than is possible when a treatise is 
practically coeval with the legislation itself. This state of affairs justifies the 
appearance of a second edition of Black on Income Taxes. 

The student of economics will find little of interest in this book. It is writ- 
ten simply for the lawyer. The author finds the Income Tax actually on our 
statute books a law which needs interpretation. His purpose is to assist per- 
sons who are confronted with problems of the application of this law, and this 
purpose we think he has fulfilled. The present edition is a marked improve- 
ment upon the first edition of the work. Not only has much of the text been 
rewritten to better advantage in arrangement, but a wealth of new matter 
has been added. The data of the work consist of the present federal statute, 
the extinct federal statutes, the various state statutes, cases under these 
statutes, and the corresponding English, Scotch and Canadian statutes, and 
of rulings of the Treasury Department. A noteworthy feature is the division 
of the original text of the statute into logical and concise sections, an attempt 
by the author to supplement a piece of legislation singularly deficient in group- 
ing and classification. A valuable appendix is attached which embodies, in 
addition to the federal and state statutes, the general federal acts applicable 
to the collection of internal revenue and a table of forms. 

Altogether the work fills a real need of the practicing lawyer in a field where 
certainty is necessary and conjecture dangerous. R. P. P, 





History oF SoctaAL LEGISLATION IN Iowa. By John E. Briggs. Iowa Social 
History Series. Edited by Benjamin F. Shambaugh. Iowa City, Iowa: 
State Historical Society of Iowa. 1915. pp. xiv, 444. 


CONVENTIONS AND DECLARATIONS BETWEEN THE POWERS CONCERNING 
War, ARBITRATION AND NEUTRALITY. The Hague: Martinus Nijhoff. 
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